中华人民共和国外资金融机构管理条例实施细则(2004年)

中国银行业监督管理委员会令(2004年第4号)
　　《中华人民共和国外资金融机构管理条例实施细则》已经中国银行业监督管理委员会第十六次主席会议通过。现予公布，自2004年9月1日起施行。
主席：刘明康
二00四年七月二十六日
中华人民共和国外资金融机构管理条例实施细则

第一章　总则
　　第一条　根据《中华人民共和国银行业监督管理法》、《中华人民共和国商业银行法》和《中华人民共和国外资金融机构管理条例》(以下简称《条例》)，制定本细则。

　　第二条　《条例》第二条第(一)项和第(四)项所称“外国资本”是指在中华人民共和国境外注册机构缴付的资本。
　　第(二)项所称“外国银行”是指在中华人民共和国境外注册并经所在国家或地区金融监管当局批准或认可的商业银行。
　　第(三)项和第(五)项所称“外国的金融机构”是指在中华人民共和国境外注册并经所在国家或地区金融监管当局批准或认可的金融机构。

　　第三条　本细则所称“外资法人机构”是指《条例》所称独资银行、合资银行、独资财务公司和合资财务公司。

　　第四条　中国银行业监督管理委员会(以下简称中国银监会)是管理和监督外资金融机构的主管机关；中国银监会派出机构对本辖区外资金融机构进行日常监督管理。

第二章　设立与登记
　　第五条　《条例》第六条、第七条、第八条所称审慎性条件至少包括下列条件：
　　(一)具有合理的法人治理结构；
　　(二)具有良好的持续经营业绩；
　　(三)按照审慎会计原则编制财务报告，且会计师事务所对申请前三年的财务报告持无保留意见；
　　(四)无重大违法违规记录，无不良信用记录；
　　(五)具有良好的行业声誉和社会形象；
　　(六)设立外国银行分行，申请人所在国家或地区应政治经济稳定，金融监管当局已与中国银监会建立良好沟通机制；
　　(七)符合法律法规对金融业投资人的其他相关要求。

　　第六条　根据《条例》第六条设立的独资银行，其惟一股东或最大股东必须是商业银行。
　　根据《条例》第六条设立的独资财务公司，其惟一股东或最大股东必须是商业银行或财务公司。
　　本条所称商业银行的资本充足率不得低于8%。
　　《条例》第六条第(二)项和第(三)项适用于惟一股东或最大股东。

　　第七条　根据《条例》第八条设立的合资银行，其外方惟一股东或外方最大股东必须是商业银行。
　　根据《条例》第八条设立的合资财务公司，其外方惟一股东或外方最大股东必须是商业银行或财务公司。
　　本条所称商业银行的资本充足率不得低于8%。
　　《条例》第八条第(二)项和第(三)项适用于外方惟一股东或外方最大股东。

　　第八条　《条例》第六条、第七条、第八条所称申请人或外国合资者在中国境内已经设立的代表机构是指由中国银监会监管的代表机构；所称设立申请前一年年末是指截至申请日的上一会计年度末。

　　第九条　《条例》第二十条及本细则第十六条、第十七条、第四十条所称审慎性条件至少包括下列条件：
　　(一)具有合理的法人治理结构；
　　(二)具有稳健的风险管理体系；
　　(三)具有健全的内部控制制度；
　　(四)具有有效的管理信息系统；
　　(五)管理层具有良好的专业素质和管理能力；
　　(六)申请人具有良好的持续经营业绩，资产质量良好；
　　(七)无重大违法违规记录；
　　(八)具有有效的反洗钱措施。

　　第十条　《条例》第九条、第十条、第十一条和本细则第十八条所称可行性研究报告至少应包括：申请人的基本情况、对拟设机构市场前景的分析、拟设机构未来业务发展规划、拟设机构的组织管理架构、对拟设机构开业后三年的资产负债规模和盈利预测等内容。
　　《条例》第十条第(一)项所称拟设外国银行分行的名称包括中、外文名称，其中文名称应当标明该外国银行的国籍及责任形式。

　　第十一条　《条例》和本细则所称营业执照(副本)是指营业执照或其他经营金融业务许可文件复印件。《条例》和本细则所称营业执照(副本)、授权书、外国银行对其中国境内分支机构承担税务、债务的责任担保书等应经所在国家或地区认可的机构公证或经中华人民共和国驻该国使、领馆认证。但中国工商行政管理机关出具的营业执照(副本)除外。

　　第十二条　《条例》第十一条第(六)项所称中国合资者的有关资料是指中国合资者的营业执照(副本)和最近三年的年报。

　　第十三条　《条例》和本细则所称年报应经审计，并附申请人所在国家或地区认可的会计师事务所出具的审计意见书。以中文或英文以外的文字印制的年报应附中文或英文译本。

　　第十四条　《条例》第九条、第十条、第十一条所称其他资料至少应包括下列资料：
　　(一)初次设立外资金融机构的申请人应提供所在国家或地区金融体系情况和有关金融监管法律法规规定；
　　(二)申请人章程；
　　(三)申请人及所在集团的组织结构图、主要股东名单、海外分支机构与联营公司名
　　(四)申请人反洗钱的制度或规定。

　　第十五条　本细则要求提交的申请资料，除年报外，凡用外文书写的，应当附有中文译本。

　　第十六条　外国银行在中国境内增设分行，除应具备《条例》第七条第(二)、(三)、(四)、(五)项规定的条件外，其在中国境内已设分行应满足中国银监会规定的审慎性条件。

　　第十七条　独资银行、合资银行申请设立分行，应具备下列条件：
　　(一)在中国境内开业三年以上，提出申请前两个会计年度连续盈利；
　　(二)资本充足率不低于8%；
　　(三)每增设一个分行，申请人应拨付不少于一亿元人民币的等值自由兑换货币作为拟设分行的营运资金；包括拟设分行在内，申请人对其所有境内分行累计拨付营运资金总额不得超过其注册资本的百分之六十；
　　(四)中国银监会规定的其他审慎性条件。

　　第十八条　独资银行、合资银行申请设立分行，应当向所在地中国银监会派出机构提交下列资料(一式三份)。所在地中国银监会派出机构提出初审意见后，直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构：
　　(一)由申请人的董事长或行长(首席执行官、总经理)签署的申请书，其内容包括：拟设分行的名称、拟拨付的营运资金数额、申请经营的业务品种等；
　　(二)董事会同意申请设立分行的决议；
　　(三)可行性研究报告；
　　(四)营业执照(副本)；
　　(五)最近三年的年报；
　　(六)申请人章程；
　　(七)中国银监会要求提供的其他资料。

　　第十九条　设立外资法人机构的申请书应由出资各方的董事长或行长(首席执行官、总经理)联名签署，致中国银监会主席；设立外国银行分行的申请书应由申请人的董事长或行长(首席执行官、总经理)签署，致中国银监会主席。

　　第二十条　设立外资金融机构的申请人应向中国银监会提交《条例》第九条、第十条、第十一条规定的申请资料(一式两份)，同时，将一份申请资料提交拟设机构所在地中国银监会派出机构。

　　第二十一条　自收到设立外资金融机构完整的申请资料之日起六个月内，中国银监会应当作出受理或者不受理的决定，并书面通知申请人。
　　接到受理申请通知书的申请人，应自接到通知书之日起十五日内到拟设机构所在地中国银监会派出机构领取正式申请表，开始筹建工作。筹建期内申请人应成立筹备组，负责筹建工作，并将筹备组负责人名单报所在地中国银监会派出机构，筹建工作完成后，筹备组自行解散。筹建期为六个月。
　　逾期未领取申请表的申请人，自接到通知书之日起一年内不得再次提出在同一城市设立营业性机构的申请。
　　接到不予受理通知书的申请人，可在满足设立外资金融机构的条件后，再次提出设立机构的申请。

　　第二十二条　《条例》第十四条所称主要负责人是指外资法人机构的董事长或行长(首席执行官、总经理)，外国银行分行的行长(总经理)。

　　第二十三条　申请人在筹建期内应当完成下列工作：
　　(一)建立内部控制制度，包括内部组织结构、授权授信、信贷资金管理、资金交易、会计核算、计算机系统的控制政策和操作规程，并将内控制度和操作规程报送所在地中国银监会派出机构；
　　(二)配备符合业务发展需要的、适当数量的、且已接受政策法规及业务知识等相关培训的业务人员，以满足对主要业务风险有效监控、业务分级审批和复查、关键岗位分工和相互牵制等要求；
　　(三)印制拟对外使用的重要业务凭证和单据，并将样本报送所在地中国银监会派出机构；
　　(四)配备经有关部门认可的安全防范设施，并将有关证明报送所在地中国银监会派出机构；
　　(五)由所在地中国银监会派出机构认可的会计师事务所对其内部控制系统、会计系统、计算机系统筹进行开业前审计，并将审计报告报送所在地中国银监会派出机构。

　　第二十四条　申请人申请延长筹建期的，应在筹建期届满一个月前向所在地中国银监会派出机构提出申请。申请书由拟设机构筹备组负责人签署。
　　申请人未在规定时限内提出筹建延期申请的，中国银监会派出机构不受理其延期申请。
　　所在地中国银监会派出机构在接到筹建延期申请资料之日起十五日内作出是否批准延期的决定。作出不批准决定的，应书面通知申请人不批准的理由，并逐级抄报中国银监会。

　　第二十五条　筹建工作完成后，申请人应将由拟设机构筹备组负责人签署的申请书、填写好的申请表连同《条例》第十四条规定的文件报送拟设机构所在地中国银监会派出机构。拟设机构所在地中国银监会派出机构提出初审意见后，直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构。

　　第二十六条　中国银监会应当自收到设立外资金融机构完整的申请表及相关资料之日起二个月内，作出批准或者不批准的决定。申请人应在接到中国银监会通知之日起十五日内，到中国银监会领取设立外资金融机构的批准文件。接到不予批准文件的申请人，可在满足设立外资金融机构的条件后，再次提出设立机构的申请。

　　第二十七条　获准设立外资金融机构的申请人，应在领取中国银监会批准设立外资金融机构文件后，向所在地中国银监会派出机构提交开业验收申请。申请书由外资法人机构的董事长或行长(首席执行官、总经理)或外国银行分行的行长或总经理签署。经所在地中国银监会派出机构验收合格后，申请人持验收合格意见书到中国银监会领取金融许可证。验收不合格的，外资金融机构可以在接到验收通知书十日后向验收机构申请复验。

　　第二十八条　外资金融机构在开业前应在中国银监会指定的全国性报纸和所在地中国银监会派出机构指定的地方性报纸上予以公告。外资金融机构在开业前应将开业日期书面报至所在地中国银监会派出机构。

　　第二十九条　自中国银监会批准设立机构之日起三个月内，外资金融机构应当开业，但遇特殊情况，经所在地中国银监会派出机构同意延期开业的除外。
　　外资金融机构申请延期开业的，应在批准设立后二个月内向所在地中国银监会派出机构提出延期开业申请。申请书由外资法人机构的董事长或行长(首席执行官、总经理)或外国银行分行的行长(总经理)签署。
　　所在地中国银监会派出机构在接到申请资料之日起十五日内作出是否批准延期的决定。作出不批准决定的，应书面通知外资金融机构不批准的理由，并逐级抄报中国银监会。
　　外资金融机构未在规定时限内提出延期开业申请的，中国银监会派出机构不受理其延期申请。
　　开业延期的最长期限为三个月。外资金融机构开业期限届满而未能开业的，原设立批准自动失效。外资金融机构应向中国银监会缴回金融许可证。申请人在原设立批准失效之日起一年内不得再次提出在同一城市设立营业性机构的申请。

　　第三十条　外国银行分行重组为外资法人机构、外资法人机构重组为外国银行分行，应遵循合法性、审慎性及持续经营原则。
　　外国银行分行重组为外资法人机构的，应参照设立外资法人机构的条件和程序向中国银监会所在地派出机构提出申请；外资法人机构重组为外国银行分行的，应参照设立外国银行分行的条件和程序向所在地中国银监会派出机构提出申请。申请由所在地中国银监会派出机构直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构。申请资料中应包括重组过程中有关债权债务的处置方案。

第三章　业务范围
　　第三十一条　外资金融机构经营《条例》第十七条或者第十八条规定业务范围内的，对境外机构、外商投资企业、外国驻华机构、香港、澳门、台湾在内地代表机构、外国人及香港、澳门、台湾同胞的外汇业务和非外商投资企业的部分外汇业务，应分别符合下列条件：
　　(一)外国银行分行营运资金应不少于一亿元人民币的等值自由兑换货币；
　　(二)独资银行、合资银行注册资本应不少于三亿元人民币的等值自由兑换货币；
　　(三)独资银行、合资银行中国境内分行营运资金应不少于一亿元人民币的等值自由兑换货币；
　　(四)独资财务公司、合资财务公司注册资本应不少于二亿元人民币的等值自由兑换货币。

　　第三十二条　外资金融机构经营《条例》第十七条或者第十八条规定业务范围内的对各类客户的外汇业务，应分别符合下列条件：
　　(一)外国银行分行营运资金应不少于二亿元人民币的等值自由兑换货币；
　　(二)独资银行、合资银行注册资本应不少于四亿元人民币的等值自由兑换货币；
　　(三)独资银行、合资银行中国境内分行营运资金应不少于一亿元人民币的等值自由兑换货币；
　　(四)独资财务公司、合资财务公司注册资本应不少于三亿元人民币的等值自由兑换货币。

　　第三十三条　符合《条例》第二十条规定获准经营《条例》第十七条或者第十八条规定业务范围内的，对境外机构的外汇业务，对外商投资企业、外国驻华机构、香港、澳门、台湾在内地代表机构、外国人及香港、澳门、台湾同胞的外汇业务和人民币业务，对非外商投资企业的部分外汇业务和部分人民币业务的外资金融机构，应分别符合下列条件：
　　(一)外国银行分行营运资金应不少于二亿元人民币，其中人民币营运资金应不少于一亿元人民币，外汇营运资金应不少于一亿元人民币的等值自由兑换货币；
　　(二)独资银行、合资银行注册资本应不少于四亿元人民币，其中人民币资本应不少于一亿元人民币，外汇资本应不少于三亿元人民币的等值自由兑换货币；
　　(三)独资银行、合资银行中国境内分行营运资金应不少于二亿元人民币，其中人民币营运资金应不少于一亿元人民币，外汇营运资金应不少于一亿元人民币的等值自由兑换货币；
　　(四)独资财务公司、合资财务公司注册资本应不少于三亿元人民币，其中人民币资本应不少于一亿元人民币，外汇资本应不少于二亿元人民币的等值自由兑换货币。

　　第三十四条　符合《条例》第二十条规定获准经营《条例》第十七条或者第十八条规定业务范围内的对各类客户的外汇业务，对外商投资企业、外国驻华机构、香港、澳门、台湾在内地代表机构、外国人及香港、澳门、台湾同胞的人民币业务和非外商投资企业部分人民币业务的外资金融机构，应分别符合下列条件：
　　(一)外国银行分行营运资金应不少于三亿元人民币，其中人民币营运资金应不少于一亿元人民币，外汇营运资金应不少于二亿元人民币的等值自由兑换货币；
　　(二)独资银行、合资银行注册资本应不少于五亿元人民币，其中人民币资本应不少于一亿元人民币，外汇资本应不少于四亿元人民币的等值自由兑换货币；
　　(三)独资银行、合资银行中国境内分行营运资金应不少于二亿元人民币，其中人民币营运资金应不少于一亿元人民币，外汇营运资金应不少于一亿元人民币的等值自由兑换货币；
　　(四)独资财务公司、合资财务公司注册资本应不少于四亿元人民币，其中人民币资本应不少于一亿元人民币，外汇资本应不少于三亿元人民币的等值自由兑换货币。

　　第三十五条　符合《条例》第二十条规定，获准经营《条例》第十七条或第十八条规定业务范围内的，对各类客户的外汇业务，对外商投资企业、外国驻华机构、香港、澳门、台湾在内地代表机构、外国人及香港、澳门、台湾同胞和非外商投资企业人民币业务的外资金融机构，应分别符合下列条件：
　　(一)外国银行分行营运资金应不少于三亿元人民币，其中人民币营运资金应不少于一亿元人民币，外汇营运资金应不少于二亿元人民币的等值自由兑换货币；
　　(二)独资银行、合资银行注册资本应不少于六亿元人民币，其中人民币资本应不少于二亿元人民币，外汇资本应不少于四亿元人民币的等值自由兑换货币；
　　(三)独资银行、合资银行中国境内分行营运资金应不少于二亿元人民币，其中人民币营运资金应不少于一亿元人民币，外汇营运资金应不少于一亿元人民币的等值自由兑换货币；
　　(四)独资财务公司、合资财务公司注册资本应不少于五亿元人民币，其中人民币资本应不少于二亿元人民币，外汇资本应不少于三亿元人民币的等值自由兑换货币。

　　第三十六条　符合《条例》第二十条规定，获准经营《条例》第十七条或第十八条规定业务范围内的，对各类客户外汇业务和人民币业务的外资金融机构，应分别符合下列条件：
　　(一)外国银行分行营运资金应不少于五亿元人民币，其中人民币营运资金不少于三亿元人民币，外汇营运资金应不少于二亿元人民币的等值自由兑换货币；
　　(二)独资银行、合资银行注册资本应不少于十亿元人民币，其中人民币资本应不少于六亿元人民币，外汇资本应不少于四亿元人民币的等值自由兑换货币；
　　(三)独资银行、合资银行中国境内分行营运资金应不少于三亿元人民币，其中人民币营运资金应不少于二亿元人民币，外汇营运资金应不少于一亿元人民币的等值自由兑换货币；
　　(四)独资财务公司、合资财务公司注册资本应不少于七亿元人民币，其中人民币资本应不少于四亿元人民币，外汇资本应不少于三亿元人民币的等值自由兑换货币。

　　第三十七条　《条例》第十七条第(四)项、第十八条第(四)项所称买卖政府债券、金融债券，买卖股票以外的其他外币有价证券包括但不限于下列外汇投资业务：在中国境外发行的中国和外国政府债券、中国金融机构债券和中国非金融机构债券。

　　第三十八条　《条例》第十七条第(十二)项和第十八条第(八)项所称资信调查和咨询服务是指与银行业务有关的资信调查和咨询服务。

　　第三十九条　本细则第三十一条、第三十三条所称非外商投资企业的部分外汇业务是指对非外商投资企业开办的外汇贷款项下转存款，出口结算，贷款项下的进口结算及汇入汇款。
　　本细则第三十三条、第三十四条所称非外商投资企业的部分人民币业务是指对获得该外资金融机构外汇贷款的非外商投资企业的配套人民币贷款及其转存款、对获得该外资金融机构外汇贷款的非外商投资企业的担保。

　　第四十条　《条例》第二十条是指外资金融机构初次申请经营人民币业务应当具备的条件，其中第(一)项、第(二)项是指拟申请开办人民币业务的外资金融机构开业三年以上，申请前二年连续盈利。
　　已经获准经营人民币业务的外资金融机构申请扩大人民币业务的服务对象范围，应当具备下列条件：
　　(一)提出申请前二年连续盈利；
　　(二)中国银监会规定的其他审慎性条件。
　　本条所称开业三年是指自外资金融机构获准设立之日起至申请日止满三年，申请前二年连续盈利是指外资金融机构截至申请日的前两个会计年度经审计的财务报告显示盈利。

　　第四十一条　外资金融机构初次申请经营人民币业务或扩大人民币业务服务对象范围应向所在地中国银监会派出机构提交下列资料(一式三份)，所在地中国银监会派出机构提出初审意见后，直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构：
　　(一)申请人董事长或行长(首席执行官、总经理)签署的、致中国银监会主席的申请书，其内容包括：经营人民币业务或扩大服务对象范围的具体内容，拟增加的资本金或拨付的营运资金等；
　　(二)可行性研究报告；
　　(三)拟修改的章程(仅限外资法人机构)；
　　(四)拟开办业务的操作规程及内部控制制度；
　　(五)截至申请日的前两个会计年度经审计的资产负债表及损益表；
　　(六)中国银监会要求提交的其他资料。

　　第四十二条　外资金融机构应当在接到中国银监会批准其经营人民币业务或扩大人民币业务服务对象范围的筹备通知书之日起四个月内完成下列筹备工作：
　　(一)将增加的资本金或营运资金调入境内，经所在地中国银监会派出机构认可的会计师事务所验资，并将验资证明报送所在地中国银监会派出机构；
　　(二)配备符合业务发展需要的、适当数量的业务人员；
　　(三)印制拟对外使用的重要业务凭证和单据，并将样本报送所在地中国银监会派出机构；
　　(四)配备经有关部门认可的安全防范设施，并将有关证明报送所在地中国银监会派出机构；
　　(五)建立经营人民币业务的内部控制制度和操作规程，并报送所在地中国银监会派出机构。
　　外资金融机构未能在四个月内完成筹备工作的，中国银监会原批准自动失效。

　　第四十三条　外资金融机构在筹备工作完成后应向所在地中国银监会派出机构提交验收申请，申请书由外资法人机构的董事长或行长(首席执行官、总经理)或外国银行分行的行长或总经理签署。经验收合格后，外资金融机构持验收合格意见书和验资证明到中国银监会领取批准书。验收不合格的，外资金融机构可以在接到通知书十日后向验收机构申请复验。

　　第四十四条　外资金融机构在开展批准文件所列人民币业务前应在中国银监会指定的全国性报纸和所在地中国银监会派出机构指定的地方性报纸上予以公告。

　　第四十五条　外资金融机构经营人民币业务的地域范围为已允许外资金融机构经营人民币业务的城市。

　　第四十六条　《条例》第二十一条所称新的业务品种是指中国境内银行或财务公司没有提供，或者中国境内银行或财务公司已经提供、但经营风险较大的金融业务品种。
　　外资金融机构申请经营新的业务品种，应向所在地中国银监会派出机构提交下列资料(一式三份)，所在地中国银监会派出机构提出初审意见后，直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构：
　　(一)由外资金融机构总部授权签字人签署的申请书；
　　(二)拟开办业务的详细介绍，从事该业务所做的必要准备，包括操作规程、风险－收益分析、控制措施、专业人员及计算机系统的配置等内容；
　　(三)中国银监会要求提供的其他资料。
　　中国银监会在收到外资金融机构完整申请资料之日起六十日内作出是否批准的决定。

　　第四十七条　外资金融机构拟申请在中国境内两家及两家以上分行开办新的业务品种，应由外资法人机构总部或外国银行主报告行统一向主报告行所在地中国银监会派出机构提交申请资料，所在地中国银监会派出机构提出初审意见后，直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构。获得批准后，外资金融机构及其分支机构应在开办业务后五日内向所在地中国银监会派出机构书面报告。

　　第四十八条　外资金融机构申请经营《条例》第十七条第(十三)项和第十八条第(十)项规定的其他业务，按照本细则第四十六条和第四十七条规定办理申请手续。

　　第四十九条　外资金融机构及其分支机构开办经批准的业务范围及品种内的产品或服务，应在开办业务后五日内向所在地中国银监会派出机构书面报告。

　　第五十条　外资金融机构可以按照有关规定从事结售汇业务。

　　第五十一条　获准经营人民币业务的独资银行、合资银行和外国银行分行可以按照有关规定从事人民币同业借款业务。

第四章　任职资格管理
　　第五十二条　担任外资金融机构高级管理人员应具备下列基本条件：
　　(一)熟悉并遵守中国金融监管法律法规；
　　(二)具有与担任职务相适应的专业知识、工作经验和组织管理能力；
　　(三)无不良记录。

　　第五十三条　有下列情形之一的，不得担任外资金融机构高级管理人员：(一)有犯罪记录的；
　　(二)因违法而受到重大处罚的；
　　(三)对所任职的金融机构、企业、公司的破产、重大违规、被吊销金融许可证或营业执照，负有主要责任或直接领导责任，且未满五年的；
　　(四)过去五年内因重大工作失误给所任职金融机构或其他企业、公司造成重大损失的。

　　第五十四条　中国银监会对外资金融机构高级管理人员的审核采用核准制和备案制两种形式。

　　第五十五条　担任下列职务的外资金融机构高级管理人员适用核准制，并应具备下列条件：
　　(一)担任外资法人机构的董事长、行长(总经理)，应具有十年以上从事金融工作或十五年以上相关经济工作经历(其中从事金融工作五年以上)，并有三年以上担任业务部门经理或相当于业务部门经理以上职位的经验；
　　(二)担任外资法人机构的副董事长和副行长(副总经理)、外国银行分行行长(总经理)，应具有五年以上从事金融工作或十年以上相关经济工作经历(其中从事金融工作三年以上)，并有二年以上担任业务部门经理或相当于业务部门经理以上职位的经验；
　　(三)担任外国银行分行的副行长(副总经理)、支行行长，应具有四年以上从事金融工作或六年以上相关经济工作经历(其中从事金融工作二年以上)；
　　(四)具有大学本科以上(包括本科)学历；若不具有大学本科及以上学历，应相应增加六年以上从事金融或八年以上相关经济工作经历(其中从事金融工作四年以上)。

　　第五十六条　中国银监会负责核准或取消下列人员的任职资格：
　　(一)外资法人机构的董事长、行长(总经理)；
　　(二)外国银行分行的行长(总经理)。
　　中国银监会授权外资金融机构所在地银监局核准更换外国银行分行行长(总经理)的任职资格。
　　银监局负责核准或取消本辖区内下列人员的任职资格：
　　(一)外资法人机构的副董事长、副行长(副总经理)；
　　(二)外国银行分行的副行长(副总经理)、支行行长。

　　第五十七条　高级管理人员任职资格适用于核准制的，应由申请人向所在地中国银监会派出机构提交下列资料(一式三份)：
　　(一)由申请人授权签字人签署的致中国银监会的申请书。其中，由中国银监会核准的，致中国银监会主席；由中国银监会派出机构核准的，致有关中国银监会派出机构负责人；
　　(二)外国银行授权签字人签署的对拟任外国银行分行行长(总经理)、副行长(副总经理)及支行行长的授权书及该签字人的授权书；
　　(三)拟任人的简历；
　　(四)拟任人身份证明、学历证明的复印件；
　　(五)外资法人机构章程规定应召开董事会或股东大会会议的，还应提交董事会或股东大会会议决议；
　　(六)由拟任人签字的有无不良记录的声明；
　　(七)中国银监会要求的其他资料。

　　第五十八条　申请人递交拟任的外资金融机构行长(总经理)任职资格申请资料后，中国银监会可约见拟任的外资金融机构行长(总经理)进行任职前谈话。中国银监会派出机构可约见其他高级管理人员进行任职前谈话。

　　第五十九条　适用核准制的外资金融机构高级管理人员任职期限应在二年以上。外资金融机构的行长(总经理)、副行长(副总经理)任职期内不得兼任其他营业性机构的日常经营管理职务。外资金融机构高级管理人员不得兼任中国境内代表机构的职务。

　　第六十条　《条例》第三十三条第(七)项所称“高级管理人员”是指适用核准制的高级管理人员。

　　第六十一条　担任下列职务的外资金融机构高级管理人员，适用备案制：
　　(一)外资法人机构的董事、行长(总经理)助理、财务总监、总稽核、高级合规经理、营运总监；
　　(二)外国银行分行财务总监、合规经理、营运总监；
　　(三)外国银行分行所设支行的副行长；
　　(四)中国银监会认为需要备案的其他高级管理人员。

　　第六十二条　高级管理人员任职资格适用备案制的，外资金融机构应向所在地中国银监会派出机构提交下列资料：
　　(一)外资金融机构授权签字人签署的授权书及该签字人的授权书；
　　(二)拟任人简历；
　　(三)拟任人身份证明、学历证明的复印件；
　　(四)由拟任人签字的有无不良记录的声明；
　　(五)中国银监会要求的其他资料。

　　第六十三条　拟任人的简历、身份证明和学历证明的复印件应经申请人授权人签字。

　　第六十四条　外资金融机构的行长(总经理)及其支行行长离岗连续一个月以上的，应向所在地中国银监会派出机构书面报告；无特殊情况离岗连续三个月以上的，应更换人选。

　　第六十五条　对下列情形之一负有责任的高级管理人员，中国银监会可以视情节轻重及后果，取消其一定期限直至终身的任职资格：
　　(一)被依法追究刑事责任；
　　(二)拒绝、干扰、阻挠或严重影响中国银监会依法监管；
　　(三)内部管理与控制制度不健全或执行监督不力，造成重大财产损失，或导致重大金融犯罪案件发生；
　　(四)因严重违法违规经营、内部制度不健全或长期经营管理不善，造成所任职机构被接管、兼并或被宣告破产；
　　(五)因长期经营管理不善，造成所任职机构严重亏损；
　　(六)对已任职的外资金融机构高级管理人员，中国银监会如发现其任职前有违法、违规或其他不宜担任高级管理人员的情形；
　　(七)中国银监会认定的其他情形。

　　第六十六条　高级管理人员任职资格需报中国银监会核准的，中国银监会将在收到完整申请资料之日起三十日内作出是否核准的批复。高级管理人员任职资格需报中国银监会派出机构核准的，中国银监会派出机构在收到完整申请资料之日起三十日内作出是否核准的批复。作出不予核准决定的，书面通知申请人不予核准的理由。
　　高级管理人员任职应报所在地中国银监会派出机构备案的，中国银监会派出机构自收到完整资料之日起三十日内未提出书面异议的，视为认可。

第五章　监督管理
　　第六十七条　在中国境内设立两家及两家以上外国银行分行的，应由其总行或经授权的地区总部指定主报告行负责合并财务报表和综合信息的上报工作；任命中国区合规经理，并书面报告中国银监会及主报告行所在地中国银监会派出机构。中国银监会及其派出机构对其实施合并监管。

　　第六十八条　《条例》第二十四条所称生息资产包括外汇生息资产和人民币生息资产。
　　外国银行分行外汇业务营运资金的百分之三十应以六个月以上(含六个月)的外币定期存款作为外汇生息资产；人民币业务营运资金的百分之三十应以人民币国债或六个月以上(含六个月)的人民币定期存款作为人民币生息资产。
　　六个月以上(含六个月)的本、外币定期存款应存放中国境内经营稳健、具有一定实力的三家或三家以下中资商业银行。生息资产中定期存款的利率由双方依据有关规定确定。外国银行分行应将生息资产的存放银行、金额、利率和期限报至所在地中国银监会派出机构。未经所在地中国银监会派出机构批准，外国银行分行不得动用生息资产。外国银行分行应依据所在地中国银监会派出机构的批准文件办理生息资产的变动事宜。外国银行分行不得对以人民币国债形式存在的生息资产进行质押回购，或采取其他影响生息资产支配权的处理形式。
　　本条上述规定不适用于独资银行、合资银行中国境内分行。

　　第六十九条　《条例》第二十六条、第二十八条所称资本是指实收资本、资本公积、盈余公积、未分配利润、一般贷款损失准备、重估储备、五年期以上(包括五年期)长期次级债券之和扣除对未并表金融机构的资本投资后的余额。
　　《条例》第二十八条所称营运资金加准备金等之和是指营运资金、未分配利润和一般贷款损失准备之和。
　　《条例》第二十八条所称风险资产是指按照有关加权风险资产的规定计算的表内、表外加权风险资产。
　　《条例》第二十五条所称资本充足率的计算方法和考核办法按照商业银行资本充足率管理办法的有关规定执行。
　　《条例》第二十八条所规定的比例，按照外资金融机构在中国境内分支机构单个计算，每季按月末平均余额考核。
　　中国银监会根据外资法人机构的风险状况，可以对其资本充足率提出特别要求。

　　第七十条　《条例》第二十六条所称关联企业是指直接或间接地控制其他企业或受其他企业控制，以及同受某一企业控制的两个或多个企业(例如：母公司、子公司、受同一母公司控制的子公司之间)；合营企业；联营企业；主要投资者个人、关键管理人员或与其关系密切的家庭成员(包括三亲以内血亲和二亲以内姻亲)直接控制的其他企业；其他可能转移资产和利润的企业。
　　《条例》第二十六条及本细则第九十五条所称的授信包括贷款、拆借、贸易融资、票据承兑和贴现、透支、保理、担保、贷款承诺、开立信用证等。

　　第七十一条　《条例》第二十六条、第二十七条所规定的比例，按季末余额考核。

　　第七十二条　《条例》第二十九条所称流动性资产是指现金、黄金、在中国人民银行存款、存放同业、一个月内到期的拆放同业、一个月内到期的借出同业、境外联行往来及附属机构往来的资产方净额、一个月内到期的贴现及其他买入票据、一个月内到期的其他应收款、一个月内到期的贷款、一个月内到期的债券以及其他一个月内可变现的资产。上述各项资产中应扣除预计不可收回的部分。生息资产不计入流动性资产。
　　《条例》第二十九条所称流动性负债是指一个月内到期的存款、一个月内到期的同业拆入款、一个月内到期的借入同业、一个月内到期的应付款、境外联行往来及附属机构往来的负债方净额、其他一个月内到期的负债。冻结存款不计入流动性负债。
　　外资金融机构应每日按人民币、外币分别计算并保持《条例》第二十九条规定的流动性比例。中国银监会对外资法人机构的流动性比例实施并表考核，对外国银行分行按单个机构考核。

　　第七十三条　《条例》第三十条所称从中国境内吸收的外汇存款包括外汇同业和非同业存款。“境内外汇总资产”的计算方法如下：
　　境内外汇总资产＝外汇总资产－外汇境外联行往来(资产)－外汇境外附属机构往来(资产)－外汇境外贷款－外汇存放境外同业－外汇拆放境外同业－外汇境外投资。
　　下列外汇投资不列入外汇境外投资：在中国境外发行的中国政府债券、中国金融机构的债券和中国非金融机构债券。
　　《条例》第三十条规定的比例按单个机构月末余额考核。

　　第七十四条　外资金融机构不得虚列、多列、少列资产、负债和所有者权益。

　　第七十五条　外资金融机构由总部或联行转入信贷资产应经所在地中国银监会派出机构批准。

　　第七十六条　外资金融机构应建立不低于《贷款风险分类指导原则》要求的风险资产分类制度，并将其自身风险资产分类标准与《贷款风险分类指导原则》规定的分类标准的对应关系报送所在地中国银监会派出机构。如果对应关系发生变化，外资金融机构应及时以书面形式报送所在地中国银监会派出机构。

　　第七十七条　外资金融机构应按照银行贷款损失准备计提的有关规定计提贷款损失准备。

　　第七十八条　外资金融机构应采用审慎会计制度，并执行金融企业会计制度的有关规定。

　　第七十九条　外资金融机构对关系人的授信条件不得优于其他借款人同类授信的条件。
　　本条所称关系人是指：
　　(一)外资金融机构的董事、监事、管理人员、信贷业务人员及其近亲属；
　　(二)前项所列人员投资或者担任高级管理职务的公司、企业和其他经济组织；
　　(三)外资法人机构的股东及其关联企业。

　　第八十条　《条例》第三十二条所称“中国注册会计师”是指经年审合格，具有金融业审计经验的执业中国注册会计师。外资金融机构在聘用中国注册会计师进行年度审计一个月前，应将其所属会计师事务所以及参加审计的主要注册会计师的基本资料书面报送外资金融机构所在地中国银监会派出机构。

　　第八十一条　外资金融机构在每个会计年度终了后应聘请经中国银监会派出机构认可的会计师事务所进行年度审计。外资金融机构应在会计年度终了后四个月内将审计报告和管理建议书报送所在地中国银监会派出机构。
　　外资法人机构和在中国境内设立两家及两家以上分行的外国银行，还应聘请经中国银监会派出机构认可的会计师事务所对该机构在中国境内所有营业性机构进行合并审计，并在会计年度终了后五个月内将审计报告和管理建议书报至外资法人机构总部或外国银行主报告行所在地中国银监会派出机构。
　　对外国银行分行的年度审计应至少包括以下内容：财务报告、风险管理、营运控制、合规经营情况和资产质量。对外资法人机构的年度审计应至少包括以下内容：资本充足情况、资产质量、内部管理、盈利情况、流动性和市场风险管理情况。

　　第八十二条　外资法人机构调整、转让注册资本，变更持有资本总额或者股份总额百分之十以上的股东，外国银行申请变更在中国境内分行营运资金，应向所在地中国银监会派出机构提交下列资料，中国银监会派出机构提出初审意见后，直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构：
　　(一)申请人董事长或行长(首席执行官、总经理)签署的申请书；
　　(二)外资法人机构关于调整、转让注册资本、变更股东的董事会决议；
　　(三)外资法人机构投资各方变动投资额或股权比例，应提供投资各方董事会决议或其法定代表人签署的意见书。外资法人机构的投资方是金融机构的，应提供所在国家或地区金融监管当局认可的意见书；
　　(四)外资法人机构相关股东签署的转让协议或合同；
　　(五)中国银监会要求提供的其他资料。

　　第八十三条　外资金融机构获准变更注册资本或营运资金、变更持有资本总额或者股份总额百分之十以上的股东，应在接到中国银监会批准文件之日起三十日内，聘请所在地中国银监会派出机构认可的注册会计师事务所进行验资，并将验资证明提交所在地中国银监会派出机构。

　　第八十四条　新入股外资法人机构的股东应具备《条例》和本细则规定的条件。

　　第八十五条　外国银行因合并、分立等拟变更其在中国境内分支机构名称的，可以分两步或直接办理正式更名手续：
　　外国银行可向中国银监会提出初步申请，并提交下列资料：
　　(一)外国银行的董事长或行长(首席执行官、总经理)签署的致中国银监会主席的申请书；
　　(二)外国银行所在国家或地区金融监管当局对其合并、分立等的认可函或批准书。
　　中国银监会收到完整的申请资料后，以签署信函的形式确认其更名申请。
　　外国银行应在正式更名后五日内，向中国银监会及外国银行中国境内分支机构所在地中国银监会派出机构报告，在三十日内向中国银监会提交下列资料，办理其在中国境内分支机构的正式更名手续：
　　(一)新机构的董事长或行长(首席执行官、总经理)签署的致中国银监会主席的申请书；
　　(二)新机构按规定填写的中国银监会印发的申请表；
　　(三)新机构所在国家或地区金融监管当局的正式批准书；
　　(四)新机构的营业执照(副本)或其他经营金融业务许可文件复印件；
　　(五)新机构的董事长或行长(首席执行官、总经理)签署的新机构对中国境内分支机构的税务、债务的责任担保书；
　　(六)新机构合并财务报表；
　　(七)新机构的章程；
　　(八)新机构董事会名单；
　　(九)新机构组织结构图；
　　(十)新机构在中国境内分支机构行长、总经理、总代表、首席代表的简历、身份证明和学历证明；
　　(十一)新机构的董事长或行长(首席执行官、总经理)签署的对中国境内分支机构行长或总经理的授权书。
　　外国银行在向中国银监会递交更名的初步申请和正式申请资料的同时，应将有关申请资料复印件报送外国银行在中国境内分支机构所在地中国银监会派出机构。

　　第八十六条　外资金融机构合并、分立后的注册资本或营运资金和业务范围由中国银监会重新核准。

　　第八十七条　外资金融机构因其他原因申请变更名称的，应向中国银监会提交由其董事长或行长(首席执行官、总经理)签署的致中国银监会主席的申请书，外国银行所在国家或地区金融监管当局对其更名的正式批准书，更名后营业执照(副本)或其他经营金融业务许可文件复印件，并将申请资料复印件提交外资金融机构所在地中国银监会派出机构。

　　第八十八条　外资金融机构在同一城市内变更营业场所的，应向所在地中国银监会派出机构递交下列资料：
　　(一)由外资法人机构的董事长或行长(首席执行官、总经理)或外国银行分行的行长或总经理签署的致所在地中国银监会派出机构的申请书；
　　(二)外资金融机构拟迁入营业场所的租赁或购买合同意向书复印件；
　　(三)中国银监会要求提供的其他资料。
　　所在地中国银监会派出机构按照有关规定对外资金融机构新营业场所进行验收。验收不合格的，外资金融机构可以在接到通知书十日后向验收机构申请复验。验收合格的，由所在地中国银监会派出机构下发同意外资金融机构变更同城营业场所的批准文件，同时抄报中国银监会及上级中国银监会派出机构。
　　外资金融机构在获得中国银监会派出机构正式批准其变更营业场所前，不得在拟迁入的营业场所对外营业。

　　第八十九条　外资法人机构应在其章程所列内容发生变动后一年内变更章程。申请变更章程，应向所在地中国银监会派出机构提交下列资料，所在地中国银监会派出机构提出初审意见后，直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构：
　　(一)申请人董事长或行长(首席执行官、总经理)签署的申请书；
　　(二)申请人股东会或董事会决议；
　　(三)申请人的原章程和新章程草案；
　　(四)中国银监会要求的其他资料。

　　第九十条　发生《条例》第三十三条所列事项或情况，需变更金融许可证所载内容的，外资金融机构应在收到正式批准文件之日起三十日内，根据金融许可证管理办法的有关规定办理变更事宜。
　　需要验资的，外资金融机构应将会计师事务所出具的验资证明报送所在地中国银监会派出机构。需要验收的，外资金融机构所在地中国银监会派出机构要根据有关规定进行验收。
　　外资金融机构持中国银监会或其派出机构的批准文件向中国工商行政管理机关办理变更登记，换发营业执照。
　　外资金融机构出现《条例》第三十三条第(一)、(二)、(三)、(四)、(七)项所列事项或情况的，应在中国银监会指定的全国性报纸和外资金融机构所在地中国银监会派出机构指定的地方性报纸上予以公告。公告应在获得批准之日起三十日内完成。

　　第九十一条　外资金融机构应向所在地中国银监会派出机构及时报告下列事项：
　　(一)外资金融机构财务状况和经营活动出现重大问题；
　　(二)外资金融机构经营策略的重大调整；
　　(三)外资法人机构的重要董事会决议；
　　(四)外国银行分行的总行和外资法人机构投资方的章程、注册资本和注册地址的变更；
　　(五)外国银行分行的总行和外资法人机构投资方的合并、分立等重组事项以及董事长或行长(首席执行官、总经理)的变更；
　　(六)外国银行分行的总行和外资法人机构投资方的财务状况和经营活动出现重大问题；
　　(七)外国银行分行的总行和外资法人机构外方投资方注册地监管法规的重大变化；
　　(八)除不可抗力原因外，外资金融机构在法定假日以外的日期暂停营业，应提前七日向所在地中国银监会派出机构书面报告；
　　(九)中国银监会要求的其他事项。

　　第九十二条　中国银监会及其派出机构在必要时可以指定会计师事务所对外资金融机构的经营状况、财务状况、内部风险控制制度及执行情况等进行审计。

　　第九十三条　外资金融机构资本金或营运资金进行本外币币种转换和将人民币利润兑换成外汇汇出境外等结售汇以及其他与外汇审批有关事宜，应经国家外汇管理局及其分局核准。

　　第九十四条　外资金融机构所有涉及外汇管理的有关事宜，按照国家外汇管理的有关规定办理。

　　第九十五条　根据《条例》第三十五条的规定，中国银监会及其派出机构可在外资金融机构发生以下情况时，酌情对其采取特别监管措施：
　　(一)外国银行分行未分配利润与本年度纯损益之和为负数，且该负数绝对值与贷款损失准备尚未提足部分之和超过营运资金30%的，应每季度向所在地中国银监会派出机构报告；
　　(二)外资金融机构对所有大客户的授信余额超过其资本金或营运资金8倍的，应每季度向所在地中国银监会派出机构报告。大客户是指授信余额超过外资金融机构资本金或营运资金10%的客户；该比例按照外资金融机构在中国境内分支机构合并计算，每季按月末平均余额报送；
　　(三)外资金融机构一个月内累计资金流出境外量大于流入境内量的，应每月向所在地中国银监会派出机构报告；
　　资金流出境外量是指存放境外同业、拆放境外同业、借出境外同业、与境外联行往来(资产方)、与境外附属机构往来(资产方)、境外各项贷款、境外投资以及买入境外返售证券。资金流入境内量是指境外同业存款、境外存款、拆入境外同业、借入境外同业、与境外联行往来(负债方)、与境外附属机构往来(负债方)、境外票据融资、卖出境外回购证券、借入境外款、实收资本或营运资金及资本类折算差额。
　　(四)外资金融机构其他不审慎经营行为。

　　第九十六条　中国银监会及其派出机构对外资金融机构采取的特别监管措施至少包括以下内容：
　　(一)约见外资金融机构负责人或外国银行有关负责人进行警诫谈话；
　　(二)要求外资金融机构定期就有关问题提交书面报告；
　　(三)对外资金融机构的业务开展或资金流出境外采取限制性措施；
　　(四)要求外资金融机构出具保证书；
　　(五)对有关风险监管指标提出特别要求；
　　(六)要求外资金融机构限期补充资本金或营运资金；
　　(七)向外资金融机构派驻特别监管人员，对其日常经营管理进行监督指导；
　　(八)要求外资金融机构限期更换高级管理人员；
　　(九)其他审慎性监管措施。

　　第九十七条　根据《条例》第三十四条、第三十六条的规定，外资金融机构应满足以下要求：
　　(一)外资金融机构应建立内部审计制度并保持其独立性；在内部审计结束后，将内审报告报送所在地中国银监会派出机构。所在地中国银监会派出机构可以采取适当方式与外资金融机构内审人员沟通；
　　(二)外资金融机构应指定人员负责合规工作，该职责不应由内审人员兼任；
　　(三)外资金融机构应在每个会计年度结束后二个月内向所在地中国银监会派出机构报送上年度的业务报告和下年度的业务发展规划；
　　业务报告至少应包括以下内容：上年度各项业务的经营情况，与前一个年度各项业务经营情况进行对比的结果，以及产生重大差异的原因；资产质量情况和上年度的损益情况；执行财务预算的情况及产生差异的原因。
　　业务发展规划至少应包括以下内容：外资金融机构的业务发展策略；业务发展重点；机构和人员发展计划；下一年度的财务预算。
　　(四)外资金融机构应结合当地法律法规制定内部控制制度和操作规程，每年三月底前将内部控制制度和业务操作规程的修订内容报送所在地中国银监会派出机构；
　　外资金融机构的内部控制制度、业务操作规程、业务凭证样本应附有中文译本；其他业务档案和管理档案相关文件如监管人员认为有必要的，也应附有中文译本；
　　(五)在外资金融机构内部从事策略规划、业务指导、提供服务支持等工作的非该机构员工，在该机构连续工作超过三十日或在九十日内累计工作超过六十日的，外资金融机构应向所在地中国银监会派出机构报告；
　　(六)外国银行分行应每年将其总行上一年度的年报及时报送所在地中国银监会派出机构。

第六章　解散与清算
　　第九十八条　《条例》所称解散与清算包括下列情形：
　　(一)外资法人机构有下列情形之一的，经中国银监会批准后自行解散：
　　1.章程规定的营业期限届满或章程规定的其他解散事由出现时；
　　2.股东会或董事会决议解散；
　　3.因合并或者分立需要解散。
　　(二)中国银监会批准外国银行、独资银行、合资银行关闭在中国境内分行或者责令上述银行关闭其在中国境内分行；
　　(三)中国银监会撤销外资法人机构；
　　(四)外资法人机构被依法宣告破产。

　　第九十九条　外资法人机构申请自行解散的，应向所在地中国银监会派出机构提交下列资料，所在地中国银监会派出机构提出初审意见后，直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构：
　　(一)董事长或行长(首席执行官、总经理)签署的申请书；
　　(二)股东会或董事会决议；
　　(三)出资各方董事长或行长(首席执行官、总经理)签署的同意该机构自行解散的确认函；
　　(四)中国银监会要求提供的其他资料。
　　中国银监会应当在收到完整的申请资料三个月内作出是否批准其申请的决定。

　　第一百条　外国银行、独资银行或合资银行申请关闭中国境内分行应向所在地中国银监会派出机构提交下列资料，所在地中国银监会派出机构提出初审意见后，直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构：
　　(一)申请人董事长或行长(首席执行官、总经理)签署的申请书；
　　(二)独资银行、合资银行应提交董事会决议；
　　(三)外国银行应提交注册地金融监管当局对其申请的意见书；
　　(四)中国银监会要求提供的其他资料。
　　中国银监会应当在收到完整的申请资料三个月内作出是否批准其申请的决定。

　　第一百零一条　自中国银监会批准外资法人机构自行解散、外国银行、独资银行、合资银行关闭在中国境内分行或者责令其关闭在中国境内分行的决定生效之日起，被批准自行解散、关闭或责令关闭的外资金融机构应当立即停止经营活动，交回金融许可证，并在十五日内成立清算组。

　　第一百零二条　清算组成员包括行长(总经理)、会计主管、中国注册会计师以及中国银监会指定的其他人员。外资法人机构清算组还应包括股东代表和董事长。清算组成员应报所在地中国银监会派出机构同意。

　　第一百零三条　清算组应书面通知中国工商行政管理机关、税务机关、劳动与社会保障部门等有关部门。

　　第一百零四条　外资法人机构自行解散或独资银行、合资银行和外国银行关闭其在中国境内分行涉及的其他清算事宜按照《中华人民共和国公司法》的有关规定执行。

　　第一百零五条　被解散或关闭的外资金融机构所在地的中国银监会派出机构负责监督解散与清算过程，并将重大事项和清算结果逐级报至中国银监会。

　　第一百零六条　清算组应自成立之日起三十日内聘请中国银监会派出机构认可的会计师事务所进行审计，自聘请之日起六十日内向所在地中国银监会派出机构提交审计报告。

　　第一百零七条　解散或关闭清算过程中涉及外汇审批或核准事项的，应经国家外汇管理局及其分局批准。

　　第一百零八条　清算组在清偿债务过程中，应在支付清算费用、所欠职工工资和劳动保险费后，优先支付个人储蓄存款的本金和利息。

　　第一百零九条　清算组应在每月十号前向所在地中国银监会派出机构报送有关债务清偿、资产处置、贷款清收、销户等情况的报告。

　　第一百一十条　被清算机构全部债务清偿完毕后，清算组申请提取生息资产，应向所在地中国银监会派出机构提交下列资料，由所在地中国银监会派出机构进行审批：
　　(一)由清算组组长签署的申请书；
　　(二)关于清算情况的报告；
　　(三)中国银监会要求的其他资料。

　　第一百一十一条　清算工作结束后，清算组应当制作清算报告，报所在地中国银监会派出机构确认，并报送中国工商行政管理机关申请注销工商登记，在中国银监会指定的全国性报纸和所在地中国银监会派出机构指定的地方性报纸上公告。清算组应将公告内容在公告日三日前书面报至所在地中国银监会派出机构。

　　第一百一十二条　清算后的会计档案及业务资料依照有关规定处理。

　　第一百一十三条　自外国银行分行清算结束之日起二年内，该外国银行不得申请在中国境内同一城市设立营业性机构。

　　第一百一十四条　外国银行申请关闭中国境内分行并提出在同一城市设立代表处的，应向所在地中国银监会派出机构提交下列资料，所在地中国银监会派出机构提出初审意见后，直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构：
　　(一)由申请人的董事长或行长(首席执行官、总经理)签署的申请书；
　　(二)外国银行授权签字人签署的对首席代表的授权书；
　　(三)拟任首席代表简历；
　　(四)拟任首席代表身份证明、学历证明的复印件；
　　(五)由拟任首席代表签字的有无不良记录的声明；
　　(六)中国银监会要求的其他资料。

　　第一百一十五条　外资法人机构有违法违规经营、经营管理不善等情形，不予撤销将严重危害金融秩序、损害社会公众利益的，由中国银监会按照《金融机构撤销条例》的规定撤销。
　　中国银监会责令关闭外国银行分行的，按照《中华人民共和国公司法》的有关规定执行。

　　第一百一十六条　外资法人机构因解散而清算，清算组在清理财产、编制资产负债表和财产清单后，发现外资法人机构财产不足清偿债务的，经中国银监会同意，应当立即向人民法院申请宣告破产。外资法人机构经人民法院裁定宣告破产后，清算组应当将清算事务移交给人民法院。

　　第一百一十七条　外资金融机构根据《条例》第三十九条的规定申请复业的，应向所在地中国银监会派出机构提交下列资料，所在地中国银监会派出机构提出初审意见后，直接报至中国银监会审批，同时逐级抄送上级中国银监会派出机构：
　　(一)由申请人的董事长或行长(首席执行官、总经理)签署的申请书；
　　(二)外资法人机构的董事会决议；
　　(三)中国银监会要求提供的其他资料。

第七章　附则
　　第一百一十八条　中国银监会对独资银行、合资银行中国境内分行的有关管理办法参照外国银行分行的有关规定执行。

　　第一百一十九条　外资金融机构违反本细则的，中国银监会按照《条例》和其他有关规定对其进行处罚。

　　第一百二十条　本细则自2004年9月1日起施行。自本细则施行之日起，中国人民银行2002年1月25日发布的《中华人民共和国外资金融机构管理条例实施细则》同时废止。
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Order of China Banking Regulatory Commission(No.4, 2004)

Adopted by the 16th Chairmen’s meeting of the China Banking Regulatory Commission (CBRC), the Rules for Implementing the Regulation of the People’s Republic of China Governing Foreign-funded Financial Institutions is hereby promulgated by the CBRC to enter into effect as of September 1st, 2004.

Liu Mingkang, the Chairman

July 26,2004

Rules for Implementing the Regulation of the People’s Republic of China Governing Foreign-funded Financial Institutions

ChapterⅠ General Provisions

Article 1 The Rules for Implementing the Regulation of the People’s Republic of China Governing Foreign-funded Financial Institutions (hereinafter referred to as the Rules) is formulated in accordance with the Law of the People’s Republic of China on Banking Regulation and Supervision, the Commercial Banking Law of the People’s Republic of China and the Regulation of the People’s Republic of China Governing Foreign-funded Financial Institutions (hereinafter referred to as the Regulation). 

Article 2 “Foreign capital” in Item 1 and 4 of Article 2 of the Regulation refers to the capital paid in by an institution incorporated outside the territory of the People’s Republic of China.

“Foreign bank” in Item 2 refers to a commercial bank incorporated outside the territory of the People’s Republic of China following the approval or authorization by the financial supervisory authority of the country or region of its incorporation.

“Foreign financial institution” in Item 3 and 5 refers to a financial institution incorporated outside the territory of the People’s Republic of China or authorization by the financial supervisory authority of the country following the approval or region of its incorporation.

Article 3 A foreign-funded legal entity herein refers to a wholly foreign-funded bank, a Sino-foreign joint-equity bank, a wholly foreign-funded finance company or a Sino-foreign joint-equity finance company referred to in the Regulation.

Article 4 The China Banking Regulatory Commission (hereinafter referred to as the CBRC) is the organization responsible for the regulation and supervision of foreign-funded financial institutions; and the CBRC local offices shall be responsible for the day-to-day routine supervision of foreign-funded financial institutions within their jurisdictions.

ChapterⅡ Establishment and Incorporation 

Article 5 The prudential requirements referred to in Article 6, 7 and 8 of the Regulation include but are not limited to the following:

⑴ Sound corporate governance structure;

⑵ Persistently sound operational performance;

⑶ Financial reports drawn up in line with prudent accounting principles and clean report by accounting firms on the financial reports for three consecutive years;

⑷ No record of major violation of laws or regulations or of bad credit;

⑸ Favorable reputation in the banking sector and good image in the society;

⑹ Stable political and economic situations in the home country or region of the applicant in the case of establishing a foreign bank branch, as well as a sound communication mechanism between home and host supervisory authorities; 

⑺ Other requirements in relevant laws and regulations on investors in the financial sector. 

Article 6 The sole shareholder or the largest shareholder of a wholly foreign-funded bank established in accordance with Article 6 of the Regulation must be a commercial bank.

The sole shareholder or the largest shareholder of a wholly foreign-funded finance company established in accordance with Article 6 of the Regulation must be a commercial bank or a finance company.

The capital adequacy ratio of the commercial bank referred to in this Article shall not be lower than eight per cent.

Item 2 and 3 of Article 6 of the Regulation apply to the sole shareholder or the largest shareholder.

Article 7 The sole foreign shareholder or the largest foreign shareholder of a joint-equity bank established in accordance with Article 8 of the Regulation must be a commercial bank.

The sole foreign shareholder or the largest foreign shareholder of a joint-equity finance company established in accordance with Article 8 of the Regulation must be a commercial bank or a finance company.

The capital adequacy ratio of the commercial bank referred to in this Article shall not be lower than eight per cent.

Item 2 and 3 of Article 8 of the Regulation apply to the sole foreign shareholder or the largest foreign shareholder.

Article 8 The representative office in China established by the applicant or foreign party in Article 6, 7 and 8 of the Regulation refers to a representative office established under the supervision of the CBRC. The end of the year prior to the submission of such an application refers to the end of the accounting year prior to the date of application.

Article 9 The prudential requirements referred to in Article 20 of the Regulation and Article 16, 17 and 18 of the Rules include but are not limited to the following:

⑴ Sound corporate governance structure;

⑵ Sound risk management system;

⑶ Sound internal control system;

⑷ Effective management information system;

⑸ Good expertise and management capacity of the senior management;

⑹ Persistently sound operational performance and good asset quality;

⑺ No record of major violation of laws or regulations;

⑻ Effective measures for combating money laundering.

Article 10 The feasibility study referred to in Article 9, 10 and 11 of the Regulation and Article 18 of the Rules shall include but not be limited to: basic information of the applicant, analysis of market prospect of the proposed institution, as well as business development plan, organizational structure, projection of asset-liability size and profit for the first three years. 

The name of the proposed foreign bank branch referred to in Item 1 of Article 10 of the Regulation shall include both its Chinese and English names. The Chinese name shall indicate the nationality and form of liabilities of the foreign bank.

Article 11 The term photocopy of business license mentioned in the Regulation and the Rules refers to photocopy of business license or other financial business certificates. The photocopy of business license, power of attorney, letter from the parent institution guaranteeing to honor tax and debt obligation of its branches in China, etc. shall be notarized by an institution authorized by the home country or region or authorized by the embassy or consulates of the People’s Republic of China in the country. This requirement does not apply when the business license is issued by the administration authorities of industry and commerce in China.

Article 12 Relevant data about the Chinese party mentioned in Item 6 of Article 11 of the Regulation refers to the photocopy of business license and annual reports of the Chinese party for the latest three years.

Article 13 The annual reports referred to in the Regulation and herein shall be audited, with an audit opinion attached by accounting firms certified by the home country or region of the applicant. Annual reports printed in a language other than Chinese or English shall be attached with Chinese or English translation.

Article 14 Other data required referred to in Article 9, 10 and 11 of the Regulation include but are not limited to the following materials:

⑴ Applicant applying for the establishment of a foreign-funded financial institution for the first time shall provide an introduction of the financial system and financial supervision laws and regulations of the home country or region;

⑵ The Articles of Association of the applicant;

⑶ Organizational chart of the applicant and the group it belongs to, lists of major shareholders, overseas branches and associated companies;

⑷ Policies or rules on combating money laundering activities stipulated by the applicant.

Article 15 With the exception of annual reports, all application documents required herein, if written in a foreign language, shall be attached with Chinese translation.

Article 16 Where a foreign bank wants to establish additional branches in China, its existing branch(es) in China shall meet the prudential requirements set by the CBRC, as well as the requirements provided for in Item 2, 3, 4 and 5 of Article 7 of the Regulation. 

Article 17 The following requirements shall be satisfied when a solely foreign-funded bank or a joint-equity bank applies for establishing a branch:

⑴ The applicant has operated in China for more than three years and remained profitable for two consecutive accounting years prior to the application;

⑵ The capital adequacy ratio of the applicant remains no less than eight per cent;

⑶ For the establishment of each additional branch, the applicant shall allocate a non-callable minimum amount of freely convertible currency equivalent to RMB100 million to the proposed branch as the operating capital of the branch. The aggregate amount of operating capital allocated by the applicant to all its branches, including the proposed one, shall not exceed 60 per cent of its registered capital;

⑷ Other prudential conditions required by the CBRC.

Article 18 For the establishment of a branch by a wholly foreign-funded bank or a joint-equity bank in China, the applicant shall provide the following documents (each in three copies) to the CBRC local office where the proposed branch will be located (hereinafter referred to as relevant CBRC local office). After the preliminary review by the relevant CBRC local office, the documents will be sent directly to the CBRC headquarters for final approval with a copy sent to the CBRC local office at a higher level:

⑴ Letter of application signed by the chairman or president (CEO, general manager) of the applicant, which shall include the name of the proposed branch, amount of operating capital to be allocated, intended business activities, etc.;

⑵ Resolution passed by the board of directors on approval of the establishment of the branch;

⑶ A feasibility study;

⑷ A photocopy of the business license;

⑸ The annual reports for the past three years;

⑹ The Articles of Association of the applicant;

⑺ Other documents required by the CBRC.

Article 19 The letter of application for the establishment of a foreign-funded legal entity shall be addressed to the CBRC Chairman and signed by the chairman or president (CEO, general manager) of each investor; the letter of application for the establishment of a foreign bank branch shall be addressed to the CBRC Chairman and signed by the chairman or president (CEO, general manager) of the applicant.

Article 20 For the establishment of a foreign-funded financial institution, the applicant shall submit the application documents (each in duplicate) required in Article 9, 10 and 11 of the Regulation to the CBRC and submit a copy to the CBRC local office where the proposed branch will be located.

Article 21 The CBRC shall make a decision within six months from the date of receiving all application documents required for establishing a foreign-funded financial institution on whether to approve or reject the preparation of the proposed institution and inform the applicant of the decision in writing. 

After receiving the preparation notice, the applicant shall pick up a formal application form in the relevant CBRC local office within fifteen days after receiving the notice and start the preparatory work. During the preparatory period, the applicant shall set up a preparatory team engaged in daily preparatory work and report the names the team leaders to the relevant CBRC local office. When the preparatory work is finished, the team shall be dissolved automatically. The preparatory period is six months.

If the applicant fails to pick up the formal application form within the required time limit, it is prohibited to apply again for establishing an operational office in the same city within one year from the date of receiving the preparation notice.

If the applicant receives a rejection notice, it can apply again when satisfying the requirements of establishing a foreign-funded financial institution.

Article 22 The principal persons in Article 14 of the Regulation refer to the chairman or president (CEO, general manager) of a foreign-funded legal entity or the president (or general manager) of a foreign bank branch.

Article 23 The applicant shall complete the following work within the preparatory period:

⑴ Establishing an internal control system, including internal organizational structure, authorization and credit extension, management of credit funds as well as management policy and operational procedures for capital transaction, book keeping and computer system. The management policy and operational procedures shall be filed with the relevant CBRC local office.

⑵ Establishing a professional team with appropriate number of staff that has be trained on rules and regulations and professional knowledge and can cope with business development and meet the requirements of effective monitoring of major business risks, examination, approval and reexamination of business at different levels, division of labor and checks and balances of key posts, etc.;

⑶ Printing main business vouchers and receipts used for external transactions, samples of which shall be filed with the relevant CBRC local office;

⑷ Installing security facilities that are approved by relevant authorities; relevant certificates shall be filed with the relevant CBRC local office;

⑸ Completing the pre-opening audit on its internal control system, accounting system, computer system, etc. by an accounting firm recognized by the relevant CBRC local office; the audit report shall be filed with the relevant CBRC local office.

Article 24 The applicant shall submit an application to the relevant CBRC local office at least one month before the expiration of the preparatory period if it requests for an extension of the preparatory period. The letter of application shall be signed by the persons in charge of the preparatory team.

The application will be rejected by the relevant CBRC local office if it is submitted the application beyond the required time limit.

The relevant CBRC local office shall make a decision of approval or rejection within fifteen days from the date of receiving the application for extending the preparatory period. In the case of rejection, the relevant CBRC local office shall give a written notice to the applicant explaining the reasons of rejection and send a copy to the CBRC headquarters.

Article 25 Upon completion of the preparatory work, the applicant shall submit the letter of application signed by the persons in charge of the preparatory team, the filled application form as well as documents required in Article 14 of the Regulation to the relevant CBRC local office. The application is subject to examination and approval first by the relevant CBRC local office, which shall then send the application directly to the CBRC headquarters for final approval with a copy sent to the CBRC local office at a higher level.

Article 26 The CBRC shall make a decision of approval or rejection of the application within two months from the date of receiving the completed formal application form and relevant documents required for establishing a foreign-funded financial institution. The applicant shall pick up the document of approval at the CBRC within fifteen days from the date of receiving a notice from the CBRC. If the application is rejected, the applicant can apply again when meeting all the requirements of establishing a foreign-funded financial institution.

Article 27 In the case that the application for establishing a foreign-funded financial institution is approved, the applicant shall apply to the relevant CBRC local office for a prior opening inspection after picking up the document of approval from the CBRC headquarters. The application shall be signed by the chairman or president (CEO or general manager) of the approved foreign-funded legal entity or the president or general manager of the approved foreign bank branch. After the applicant passes the inspection by the relevant CBRC local office, it shall pick up the financial business certificate at the CBRC headquarters by presenting the certificate of inspection. If a foreign-funded financial institution fails to pass the inspection, it may apply to the inspection CBRC office for a re-inspection within ten days from receiving the notice of the inspection failure.

Article 28 A foreign-funded financial institution shall make a public announcement of its opening for business in the national newspaper designated by the CBRC headquarters and local newspaper designated by the relevant CBRC local office, and shall give a written notice on the date of opening for business to the relevant CBRC local office before opening for business.

Article 29 A foreign-funded financial institution shall open for business within three months from the date of approval of its establishment by the CBRC headquarters, except in the case when an extension is granted by the relevant CBRC local office under special circumstances.

When a foreign-funded financial institution applies for an extension of its opening for business, it shall submit extension application to the relevant CBRC local office within two months from the date of approval of its establishment. The application shall be signed by the chairman or president (CEO or general manager) of the foreign-funded legal entity or the president or general manager of the foreign bank branch. 

The relevant CBRC local office shall make a decision of approval or disapproval within fifteen days from the date of receiving the extension application. If the application is rejected, the relevant CBRC local office shall give a written notice to the applicant explaining the reasons of non-approval and send a copy to the CBRC headquarters.

The relevant CBRC local office shall not approve the extension application, if the applicant fails to submit the application within the required time limit.

Opening for business may be extended for no more than three months. If a foreign-funded financial institution still fails to open for business within the time limit, the approval of establishment will automatically become invalid and the foreign-funded financial institution shall return the original and copy of financial business certificate to the CBRC headquarters. The applicant shall be prohibited to apply again for establishing an operational office in the same city within one year from the date of expiration of the last establishment approval.

Article 30 Restructuring of a foreign bank branch into a foreign-funded legal entity shall be conducted in compliance with legal and prudential principles as well as continuing operation and vice versa.

For restructuring into a foreign-funded legal entity, the foreign bank branch shall apply to the relevant CBRC local office in accordance with the requirements of establishing a foreign-funded legal entity. For restructuring into a foreign bank branch, the foreign-funded legal entity shall apply to the relevant CBRC local office in accordance with the requirements of establishing a foreign bank branch. The relevant CBRC local office will send the application directly to the CBRC headquarters for approval with a copy sent to the CBRC local office at a higher level. The application documents shall include the proposed program for the resolution of claims and liabilities during the restructuring process. 

Chapter III Scope of Business

Article 31 A foreign-funded financial institution shall meet the following applicable qualification before applying for conducting foreign exchange business with overseas institutions, foreign-invested enterprises, permanent missions of foreign countries in China, representative missions of Hong Kong, Macau and Taiwan in mainland China, foreigners and residents of Hong Kong, Macau and Taiwan; and conducting prescribed foreign exchange business with non-foreign-invested enterprises. The foreign exchange businesses refer to those described in Article 17 or Article 18 of the Regulation.

(1) The operating capital of a foreign bank branch shall be no less than the equivalent of RMB100 million in freely convertible currencies;

(2) The registered capital of a wholly foreign-funded bank or a joint-equity bank shall be no less than the equivalent of RMB300 million in freely convertible currencies;

(3) The operating capital of each branch of a wholly foreign-funded bank or a joint-equity bank shall be no less than the equivalent of RMB100 million in freely convertible currencies;

(4) The registered capital of a wholly foreign-funded finance company or a joint-equity finance company shall be no less than the equivalent of RMB200 million in freely convertible currencies.

Article 32 A foreign-funded financial institution shall meet the following applicable qualification before applying for conducting with all kinds of customers foreign exchange business described as in Article 17 or Article 18 of the Regulation. 

(1) The operating capital of a foreign bank branch shall be no less than the equivalent of RMB200 million in freely convertible currencies;

(2) The registered capital of a wholly foreign-funded bank or a joint-equity bank shall be no less than the equivalent of RMB400 million in freely convertible currencies;

(3) The operating capital of each branch of a wholly foreign-funded bank or a joint-equity bank shall be no less than the equivalent of RMB100 million in freely convertible currencies;

(4) The registered capital of a wholly foreign-funded finance company or a joint-equity finance company shall be no less than the equivalent of RMB300 million in freely convertible currencies.

Article 33 A foreign-funded financial institution shall meet the following applicable qualification before applying for, in accordance with Article 20 of the Regulation, foreign exchange business with overseas institutions; conducting foreign exchange and renminbi business with foreign-invested enterprises, permanent missions of foreign countries in China, representative missions of Hong Kong, Macau and Taiwan in mainland China, as well as foreigners and residents of Hong Kong, Macau and Taiwan; and conducting prescribed foreign exchange and renminbi businesses with non-foreign-invested enterprises. The foreign exchange and renminbi businesses refer to those described in Article 17 or Article 18 of the Regulation.

(1) The operating capital of a foreign bank branch shall be no less than the equivalent of RMB200 million, among which the capital in renminbi shall be no less than RMB100 million and that in a foreign currency shall be no less than the equivalent of RMB100 million in freely convertible currencies.

(2) The registered capital of a wholly foreign-funded bank or a joint-equity bank shall be no less than RMB400 million, among which the capital in renminbi shall be no less than RMB100 million and that in a foreign currency shall be no less than the equivalent of RMB300 million in freely convertible currencies;

(3) The operating capital of each branch of a wholly foreign-funded bank or a joint-equity bank shall be no less than RMB200 million, among which the capital in renminbi shall be no less than RMB100 million and that in a foreign currency shall be no less than the equivalent of RMB100 million in freely convertible currencies;

(4) The registered capital of a wholly foreign-funded finance company or a joint-equity finance company shall be no less than RMB300 million, among which the capital in renminbi shall be no less than RMB100 million and that in a foreign currency shall be no less than the equivalent of RMB200 million in freely convertible currencies.

Article 34 A foreign-funded financial institution shall meet the following applicable qualification before applying for, in accordance with Article 20 of the Regulation, conducting foreign exchange business with all kinds of customers; conducting renminbi business with foreign-invested enterprises, permanent missions of foreign countries in China, representative missions of Hong Kong, Macau and Taiwan in mainland China, as well as foreigners and residents from Hong Kong, Macau and Taiwan; and conducting prescribed renminbi business with non-foreign-invested enterprises. The foreign exchange and renminbi businesses refer to those described in Article 17 or Article 18 of the Regulation.

(1) The operating capital of a foreign bank branch shall be no less than RMB300 million, among which the capital in renminbi shall be no less than RMB100 million and that in a foreign currency shall be no less than the equivalent of RMB200 million in freely convertible currencies;

(2) The registered capital of a wholly foreign-funded bank or a joint-equity bank shall be no less than RMB500 million, among which the capital in renminbi shall be no less than RMB100 million and that in a foreign currency shall be no less than the equivalent of RMB400 million in freely convertible currencies;

(3) The operating capital of each branch of a wholly foreign-funded bank or a joint-equity bank shall be no less than RMB200 million, among which the capital in renminbi shall be no less than RMB100 million and that in a foreign currency shall be no less than the equivalent of RMB100 million in freely convertible currencies;

(4) The registered capital of a wholly foreign-funded finance company or a joint-equity finance company shall be no less than RMB400 million, among which the capital in renminbi shall be no less than RMB100 million and that in a foreign currency shall be no less than the equivalent of RMB300 million in freely convertible currencies.

Article 35 A foreign-funded financial institution shall meet the following applicable qualification before applying for, in accordance with Article 20 of the Regulation, conducting foreign exchange business with all kinds of customers; and conducting renminbi business with foreign-invested enterprises, permanent missions of foreign countries in China, representative missions of Hong Kong, Macau and Taiwan in mainland China, as well as foreigners and residents of Hong Kong, Macau and Taiwan, and non-foreign-invested enterprises. The foreign exchange and renminbi businesses refer to those described in Article 17 or Article 18 of the Regulation.

(1) The operating capital of a foreign bank branch shall be no less than RMB300 million, among which the capital in renminbi shall be no less than RMB100 million and that in a foreign currency shall be no less than the equivalent of RMB200 million in freely convertible currencies;

(2) The registered capital of a wholly foreign-funded bank or a joint-equity bank shall be no less than RMB600 million, among which the capital in renminbi shall be no less than RMB200 million and that in a foreign currency shall be no less than the equivalent of RMB400 million in freely convertible currencies;

(3) The operating capital of each branch of a wholly foreign-funded bank or a joint-equity bank shall be no less than RMB200 million, among which the capital in renminbi shall be no less than RMB100 million and that in a foreign currency shall be no less than the equivalent of RMB100 million in freely convertible currencies;

(4) The registered capital of a wholly foreign-funded finance company or a joint-equity finance company shall be no less than RMB500 million, among which the capital in renminbi shall be no less than RMB200 million and that in a foreign currency shall be no less than the equivalent of RMB300 million in freely convertible currencies.

Article 36 A foreign-funded financial institution shall meet the following applicable qualification before applying for, in accordance with Article 20 of the Regulation, conducting foreign exchange and renminbi businesses with all kinds of customers described in Article 17 or Article 18 of the Regulation:

(1) The operating capital of a foreign bank branch shall be no less than RMB500 million, among which the capital in renminbi shall be no less than RMB300 million and that in a foreign currency shall be no less than the equivalent of RMB200 million in freely convertible currencies;

(2) The registered capital of a wholly foreign-funded bank or a joint-equity banks shall be no less than RMB1 billion, among which the capital in renminbi shall be no less than RMB600 million and that in a foreign currency shall be no less than the equivalent of RMB400 million in freely convertible currencies;

(3) The operating capital of each branch of a wholly foreign-funded bank or a joint-equity bank shall be no less than RMB300 million, among which the capital in renminbi shall be no less than RMB200 million and that in a foreign currency shall be no less than the equivalent of RMB100 million in freely convertible currencies;

(4) The registered capital of a wholly foreign-funded finance company or a joint-equity finance company shall be no less than RMB700 million, among which the capital in renminbi shall be no less than RMB400 million and that in a foreign currency shall be no less than the equivalent of RMB300 million in freely convertible currencies.

Article 37 The trade in government bonds, financial bonds and securities in foreign currencies other than stocks, described in Item 4 of Article 17 and Item 4 of Article 18 of the Regulation, includes but is not limited to the following foreign exchange investment: bonds issued by the Chinese and foreign governments, Chinese financial institutions and Chinese non-financial institutions in overseas markets.

Article 38 The credit investigation and consultancy service described in Item 12 of Article 17 and Item 8 of Article 18 of the Regulation refer to those related to bank businesses.

Article 39 Prescribed foreign exchange business for non-foreign-invested enterprises described in Article 31 and Article 33 of the Rules refers to the businesses of transferring foreign exchange loans into deposits, and engagement in export settlement, import settlement related to the loans and inward remittances.

Prescribed RMB business for non-foreign-invested enterprises described in Article 33 and Article 34 of the Rules refers to the businesses of providing matching renminbi loans as part of foreign exchange loan agreements, as well as transferring loans into deposits, and providing guarantee for the non-foreign-invested enterprises that have already received foreign exchange loans extended by the same foreign-funded financial institution.

Article 40 The Article 20 of the Regulation sets the qualifications of a foreign-funded financial institution for its initial application for the renminbi business. The Item 1 and 2 of Article 20 of the Regulation require that the applicant, which applies for renminbi business, has operated for at least three years and has remained profitable for two consecutive years prior to the application.

A foreign-funded financial institution authorized to conduct renminbi business shall meet the following qualifications before applying for expansion of renminbi business customer base:

(1) Remains profitable for two consecutive years prior to the application;

(2) Satisfies other prudential requirements prescribed by the CBRC.

“Operated for at least three years” refers to the period from the date of establishment approval of the institution to the day of application. “Remains profitable for two consecutive years prior to the application” refers to the two consecutive accounting years, prior to the day of application, for which the financial statements are audited and show profitability. 

Article 41 A foreign-fund financial institution shall provide the following documents (each in three copies) to the CBRC local office when filing an initial application for renminbi business or expansion of renminbi business customer base. The CBRC local office shall make preliminary review of the application documents, then hand them over with review opinions to the CBRC headquarters for final approval while sending a copy to the CBRC local office at a higher level.

(1) Letter of application addressed to the chairman of the CBRC and signed by the chairman or president (CEO, general manager) of the applicant, which shall include the detailed contents of renminbi business or expansion of renminbi customer base, the prospective increase of capital or increase of operating capital, etc.;

(2) A feasibility study report;

(3) Prospective revision of the Articles of Association (applicable only to a foreign-funded legal entity);

(4) Operational procedures and internal control system of the prospective business;

(5) Audited balance sheets and income statements of the two consecutive accounting years prior to the day of application;

(6) Other documents required by the CBRC.

Article 42 A foreign-funded financial institution shall complete the following preparatory work within four months from the date of CBRC approval for its renminbi business or expansion of the customer base:

(1) Transferring the increased capital or operating capital to its account in China, and submitting to the CBRC local office a capital verification certificate issued by an accounting firm which is accepted by the CBRC office;

(2) Building up a professional team with an appropriate number of staff capable of coping with business development;

(3) Printing important business vouchers and documents to be used for external transactions, and handing in the samples to the CBRC local office;

(4) Installing security facilities that are approved by relevant authorities, and handing in the certificates to the CBRC local office;

(5) Formulating the internal controls and operational procedures of renminbi business, and submitting to the CBRC local office.

If the foreign-funded financial institution fails to finish the preparatory work within four months, the approval issued by the CBRC will automatically become invalid.

Article 43 A foreign financial institution shall submit an inspection application to the CBRC local office upon completion of its preparatory work. The application shall be signed by the chairman or president (CEO, general manager) of the foreign-funded legal entity or by the president or general manager of the foreign bank branch. The foreign-funded financial institution shall, upon passing the inspection, obtain an approval document from the CBRC headquarters by presenting the inspection certificate and capital verification certificate. In case that the foreign-funded financial institution fails to pass the inspection, it may apply for re-inspection to the inspection CBRC office ten days after receiving the notice of the inspection result.

Article 44 A foreign-funded financial institution shall, before starting the newly approved renminbi business, make a public announcement in nationwide newspaper designated by the CBRC headquarters and local newspaper designated by the CBRC local office.

Article 45 The geographical scope for renminbi business by foreign-funded financial institutions is limited to the cities where foreign-funded financial institutions are allowed to engage in renminbi business.

Article 46 The new business products described in Article 21 of the Regulation refer to the financial products that have not yet been provided by banks or finance companies in China or those that have already been provided by banks or finance companies in China but are considered high risk.

A foreign-funded financial institution shall, when applying for new business products, submit the following documents (each in three copies) to the CBRC local office. The CBRC local office shall make a preliminary review of the application documents, then hand them over with review opinions to the CBRC headquarters for final approval while sending a copy to the CBRC local office at a higher level.

(1) Letter of application signed by the representative authorized by the head office of the foreign-funded financial institution;

(2) Detailed information of the intended business activities and necessary preparations for such business activities, including operational procedures, risk-benefits analysis, control measures, professional staff and computer systems, etc.;

(3) Other documents required by the CBRC.

The CBRC shall make a decision of approval or rejection on the application within sixty days from the date of receiving the complete application documents from the foreign-funded financial institution.

Article 47 If a foreign-funded financial institution intends to introduce new business products in more than two branches (inclusive) in China, the application documents may be submitted in a unified way by the head office of the foreign-funded legal entity or the reporting branch of the foreign bank to the CBRC local office. The CBRC local office shall make a preliminary review of the application documents, then hand them over with review opinions to the CBRC headquarters for final approval while sending a copy to the CBRC local office at a higher level. The foreign-funded financial institution and its network, having obtained the approval, shall submit written reports to the CBRC local offices within five days from the date of initiating the new business. 

Article 48 A foreign-funded financial institution shall follow the application procedures in Article 46 of Article 47 of the Rules when applying for “other businesses” described in Item 13 of Article 17 and Item 10 of Article 18 of the Regulation.

Article 49 A foreign-funded financial institution and its network shall submit written reports to the CBRC local offices within five days from the date of initiating the business products or services within the approved business scope and products.

Article 50 A foreign-funded financial institution may engage in the business of sale and purchase of foreign exchange in accordance with applicable regulations.

Article 51 A wholly foreign-funded bank, a joint-equity bank and a foreign bank branch that is authorized to conduct the renminbi business, may engage in renminbi inter-bank borrowing business in accordance with applicable regulations.

Chapter Ⅳ Qualification Requirement for Senior Managers

Article 52 Senior management in a foreign-funded financial institution shall have the following qualifications:

(1) Familiar with and observant of the Chinese financial supervisory laws and regulations;

(2) Equipped with professional knowledge, working experience and organizational capabilities compatible with the held positions;

(3) No record of misconduct.

Article 53 A person under any of the following circumstances shall not be allowed to assume the post of senior management in a foreign-funded financial institution:

(1) Having criminal record;

(2) Having been severely penalized for violation of laws and regulations;

(3) Bearing major or direct management responsibility for bankruptcy, or serious violation of regulations, or revocation of financial business certificate or business license of the financial institution, the enterprise or corporation which she or he has worked for and the penalty has been imposed on for less than five years;

(4) Having caused serious damages or losses, due to fateful mistakes, to the financial institution, the enterprise or corporation that she or he has worked for in the last five years.

Article 54 The CBRC adopts an approval procedure and a prior filing procedure for the administration of senior management of a foreign-funded financial institution.

Article 55 The approval procedure applies to the senior management of the following posts in a foreign-funded financial institution, for which the candidate shall have the following applicable qualifications:

(1) Serving as chairman or president (general manager) of a foreign-funded legal entity, the candidate shall have over ten years of experience in the financial sector or over fifteen years of experience in related economic sector (including over five years of experience in the financial sector) with manager position of business department or above for over three years;

(2) Serving as vice chairman, vice president (deputy general manager) of a foreign-funded legal entity or president (general manager) of a foreign bank branch, the candidate shall have over five years of experience in the financial sector or over ten years of experience in related economic sector (including over three years of experience in the financial sector) with manager position of business department or above for over two years;

(3) Serving as vice president (deputy general manager) of a foreign bank branch or president of a sub-branch, the candidate shall have over four years of experience in the financial sector or over six years of experience in related economic sectors (including over two years of experience in the financial sector);

(4) The candidate shall have at least a bachelor degree; an extra over six years of experience in the financial sector or over eight years of experience in related economic sectors (including over four years of experience in the financial sector) is required if the academic degree requirement is not met.

Article 56 The CBRC is responsible for approving or revoking the qualification of the following personnel:

(1) Chairman, president (general manager) of a foreign-funded legal entity;

(2) President (general manager) of a foreign bank branch;

The CBRC local offices are responsible for approving or revoking the qualification of the following personnel:

(1) Vice chairman or vice president (deputy general manager) of a foreign-funded legal entity;

(2) Vice president (deputy general manger) of a foreign bank branch or president of a foreign bank sub-branch.

Article 57 For the senior management approval, the following documents (each in three copies) shall be submitted to the CBRC local office:

(1) Letter of application to the CBRC signed by the authorized representative of the applicant. Application subject to the approval of the CBRC shall be addressed to the chairman of the CBRC; and that subject to the approval of the CBRC local office shall be addressed to the head of the CBRC local office;

(2) A Power of Attorney for the proposed senior management person signed by the authorized representative of the applicant; and Power of Attorney for the authorized representative;

(3) Curriculum Vitae of the candidate;

(4) Photocopies of the identification card and academic diploma of the candidate;

(5) A resolution of the Board of Directors or the shareholders’ meeting shall be submitted if such a meeting is required according to the Articles of Association of the foreign-funded legal entity;

(6) Statement of non misconduct record signed by the candidate;

(7) Other documents required by the CBRC.

Article 58 The CBRC headquarters may, when receiving the application documents from a foreign-funded financial institution, have an interview with the candidate president (general manager) before his or her tenure; and the CBRC local office may have such an interview with other relevant candidates before their tenure.

Article 59 The minimum tenure of the senior management of a foreign-funded financial institution, to whom the approval procedure is applicable, shall be two years. The president (general manager) and vice president (deputy general manager) shall be prohibited to take executive posts in other business institutions during the tenure. Senior management of a foreign-funded financial institution cannot simultaneously take any post in the representative offices in China.

Article 60 The “a senior executive” described in Item 7 of Article 33 in the Regulation refers to a member of senior management to whom the approval procedure is applicable.

Article 61 The filing system applies to senior management of the following posts in a foreign-funded financial institution:

(1) Director of the board, assistant to the president (general manager), chief financial officer, chief auditing officer, senior compliance manager and chief operation officer of a foreign-funded legal entity;

(2) Chief Financial Officer, Compliance Manager and Chief Operation Officer of a foreign bank branch;

(3) Vice president of a foreign bank sub-branch;

(4) Other senior management posts that the CBRC deems necessary to be filed for record.

Article 62 For the senior management prior filing the following documents (each in three copies) shall be submitted to the CBRC local office:

(1) Letter of application signed by the authorized representative of the foreign-funded financial institution; and the Power of Attorney for the authorized representative;

(2) Curriculum Vitae of the candidate;

(3) Photocopies of the identification card and academic diploma of the candidate;

(4) Statement of non-misconduct record signed by the candidate;

(5) Other documents required by the CBRC.

Article 63 The photocopies of the curriculum vitae, identification card and academic diploma of the candidates shall be signed by the authorized representative of the applicant.

Article 64 In case that the president (general manager) of a foreign-funded financial institution or its branch is absent from office for over a month, he or she shall report to the CBRC local office in written; and the president (general manager) shall be replaced in case of his absence from office for over three consecutive months with no justified explanations.

Article 65 The CBRC may revoke the qualification of a member of senior management for a period up to lifelong according to the severity and aftermath if he or she is responsible for any of the following circumstances:

(1) He or she has been prosecuted for criminal activities;

(2) He or she refuses, interferes, hampers or seriously influences legitimate supervision by the CBRC;

(3) Serious property damages and losses or serious financial criminal cases have been incurred as a result of inefficient or weak internal controls;

(4) The institution which he or she works for is taken over, acquired and merged or declared bankrupt because of serious violation of laws and regulations, inefficient internal controls or persistently poor management;

(5) The institution which he or she works for suffers heavy losses because of persistently poor management;

(6) The CBRC has discovered illegal or rule-breaking activities or other circumstances or conducted by the person prior to his or her appointment, that make him/her inappropriate to take the post;

(7) Other circumstances identified by the CBRC.

Article 66 For senior management subject to approval by the CBRC, the CBRC headquarters shall make a reply within thirty days from the date of receiving complete application documents. For senior management subject to approval by the CBRC local office, the CBRC local office shall make a reply within thirty days from the date of receiving complete application documents. A written notice explaining the reasons for non-approval shall be issued to the applicant if the application is rejected.

For senior management subject to prior filing with the CBRC local office, the application shall be taken as approved if the CBRC local office does not make a written objection within thirty days from the date of receiving complete documents.

Chapter V Supervision and Regulation

Article 67 If a foreign bank has established more than two branches (inclusive) in China, its head office or its regional head office shall designate a reporting branch to consolidate the financial statements and other relevant information of all its branches in China; it shall also designate a compliance manager for the China region and report to the CBRC headquarters and the relevant CBRC local offices in writing of the designation. The CBRC and its local offices shall supervise these institutions on a consolidated basis.

Article 68 The interest-bearing assets referred in Article 24 of the Regulations includes the interest-bearing assets in foreign exchange and renminbi. 

Thirty percent of the foreign exchange operating capital of a foreign bank branch shall be maintained in the form of foreign currency time deposits with a maturity of no less than six months as foreign exchange interest-bearing asset; thirty percent of the renminbi operating capital shall be maintained in the form of renminbi government bonds or renminbi time deposits with a maturity of no less than six months as renminbi interest-bearing asset.

The above-mentioned time deposits in foreign or local currencies with a maturity of no less than six months shall be put into no more than three (inclusive) Chinese commercial banks in China with sound operation and strong financial strength. The interest rate of the time deposits of interest-bearing assets shall be decided by both sides according to relevant regulations. The foreign bank branch shall report to the relevant CBRC local offices the banks where the interest-bearing assets is deposited, as well as the volume, interest rate and maturity. The foreign banks shall not be allowed to use the interest-bearing assets held in the form of time deposits without the approval of the relevant CBRC local offices. The banks where the interest-bearing assets is deposited shall handle the change of interest-bearing assets according to the documents approved by the relevant CBRC local offices. The foreign banks shall not be allowed to hypothecate and repurchase the interest-bearing assets in the form of renminbi government bonds, or adopt any other solutions that may influence the dominance of the interest-bearing asset.

This Article is not applicable to the branches set up by wholly foreign-funded banks and joint-venture banks in China.

Article 69 The capital mentioned in Article 26 and 28 of the Regulations refers to the aggregate of paid-in capital, capital surplus, profit surplus, retained earnings, general loan loss provisions, revaluation reserves and the amount of subordinated bonds with a maturity of five years or longer subtracting capital investment in non-consolidated financial institutions. 

The sum of operating capital and reserves mentioned in Article 28 of the Regulations refers to the sum of the operating capital, retained earnings and the general loan loss provisions.

The risk assets mentioned in Article 28 of the Regulations refer to the risk-weighted assets on and off balance sheet calculated according to the relevant regulations on risk-weighted assets.

The methods of calculation and review of the capital adequacy ratio mentioned in Article 25 of the Regulations shall be in line with the Regulation Governing Capital Adequacy Ratio of Commercial Banks of the CBRC. 

The ratio provided in Article 28 of the Regulations shall be calculated for each individual branch of the foreign-funded financial institutions within China, and reviewed quarterly based on the average balance at the end of each month.

The CBRC may make special requirement on capital adequacy ratio based on the risk profile of a foreign-funded legal entity.

Article 70 Associated enterprises mentioned in Article 26 of the Regulations refer to the circumstance that one enterprise has the capacity to directly or indirectly control the other enterprise, that one enterprise is controlled by the other enterprise, or that two or multiple enterprises are under the control of one party (such as: parent company, subsidiary company and subsidiary companies under the same parent company); joint venture; affiliated company; companies directly controlled by other company’s major investors, senior managerial personnel, or their close relations (Including: directly related family members within three generations and indirectly selected collateral relatives within two generations.); other companies to which the assets and profit can be transferred to.

Credit authorization mentioned in Article 26 of the Regulations and in Article 95 of the Rules includes lendings, borrowings, foreign trade finance, acceptance and discount of bills, overdraft, factoring, guarantee, loan commitment and issuing letter of credit. 

Article 71 The ratio provided in Article 26 and 27 of the Regulations shall be examined quarterly based on the balance at the end of each month. 

Article 72 The current assets mentioned in Article 29 of the Regulations refer to cash, gold, deposits with the People’s Bank of China, inter-bank deposits, inter-bank placing with a maturity of no more than one month, inter-bank lending with a maturity of no more than one month, net asset balance of the creditor resulted from inter-bank transaction with the overseas correspondents and affiliated branches, discount and other purchased notes mature within one month, other account receivables mature within one month, loans with a maturity of no more than one month, bonds mature within one month and other assets that can be cashed in within one month. The foreseeable irrevocable part shall be deducted from the above-mentioned assets. The current assets mentioned above does not include the interest-bearing assets. 

The current liabilities mentioned in Article 29 of the Regulations refer to the deposits, inter-bank borrowings, inter-bank borrowings over four months, account payables and other liabilities that shall become due within one month as well as the net debt balance of the debtor resulted from overseas intra-bank transactions and affiliated institutions

The foreign-funded financial institutions shall calculate the liquidity ratio each day in renminbi and foreign exchange respectively and maintain the required liquidity ratios provided in Article 29 of the Regulations. The liquidity ratio of a foreign-funded legal entity shall be examined by the CBRC on a consolidated basis while the liquidity ratio of the branches of foreign banks shall be examined individually.

Article 73 The foreign exchange deposits taken within the territory of the People’s Republic of China mentioned in Article 30 of the Regulations include inter-bank non-inter-bank foreign exchange deposits. “Total foreign exchange assets held within the Chinese territory” is calculated in the following way:

Total Foreign Exchange Assets within the territory of China = Total Foreign Exchange Assets ? Overseas Intra-bank Foreign Exchange (Asset) Transactions ? (Asset) Transactions with Overseas Affiliated Institutions ?Overseas Foreign Exchange Loans ? Foreign Exchange Deposits in Overseas Banks ? Foreign Exchange Lending to Overseas banks ?Overseas Foreign Exchange Investment

Overseas foreign exchange investment does not include the following foreign exchange investment: securities of the Chinese government, Chinese financial institutions and non-financial institutions issued overseas.

The ratio provided in Article 30 of the Regulations shall be examined based on the balance at the end of each month for each institution.

Article 74 The foreign-funded financial institutions shall report their assets, liabilities and owner’s equity in a truthful manner. 

Article 75 The intra-bank transfer of credit assets, including those from the head office of a foreign-funded financial institution is subject to approval by the relevant CBRC local office.

Article 76 The foreign-funded financial institutions shall establish a risk asset classification system that meets the minimum criteria stipulated in the Guidelines on the Loan Classification by Risks and report the relevant CBRC local offices the mapping between their criteria and the criteria stipulated in the Guidelines on the Loan Classification by Risks to the relevant CBRC local office. In case that any changes occur in the mapping, the foreign-funded financial institutions shall report such changes in writing to the relevant CBRC local offices.

Article 77 The foreign-funded financial institutions shall set aside loan loss provisions according to the regulations governing banks’ loss provisioning.

Article 78 The foreign-funded financial institutions shall adopt prudential accounting practices and implement the rules governing accounting practices of financial institutions.

Article 79 The terms of credit provided by a foreign-funded financial institution to related parties shall be no more preferential than the terms of similar credits to other borrowing parties. The related parties in this Article refer to:

(1) Directors, supervisors, managers, credit officers of the foreign-funded financial institution and their close relatives;

(2) Corporations, enterprises or other economic organizations in which the parties in Item (1) have investment or assume senior managerial post;

(3) Shareholders of a foreign-funded corporate entity and their associated enterprises.

Article 80 “The Chinese Certified Public Accountant” mentioned in Article 32 of the Regulations refers to the Chinese certified public accountant who has previously conducted qualified annual auditing and has the experience of auditing financial institutions. One month before hiring Chinese certified public accountants to conduct annual auditing, the foreign-funded financial institutions shall report in writing to the relevant CBRC local offices the basic information of the accounting firm and the chief accountants to conduct the auditing.

Article 81 At the end of each accounting year, a foreign-funded financial institution shall hire an accounting firm recognized by the CBRC to conduct annual auditing and submit the auditing report with management improvement suggestions to the relevant CBRC local office within four months after the end of the accounting year. 

For a foreign-funded legal entity or a foreign bank with more than two (inclusive) branches in China, the auditing shall be carried out by an accounting firm recognized by the CBRC over all the operational offices on a consolidated basis and the auditing report with management improvement suggestions shall be submitted to the relevant CBRC local office where the head office of the foreign-funded legal entity or the reporting branch of the foreign bank is located.

The annual auditing conducted on the foreign-funded financial institutions shall at least cover the following aspects: financial statements, risk management, operational controls, compliance and assets quality. The annual auditing conducted on the foreign-funded legal entity shall at least cover the following aspects: capital adequacy ratio, assets quality, internal management, profitability, liquidity and market risk management.

Article 82 The following documents shall be submitted to the relevant CBRC local office if a foreign-funded legal entity adjusts or transfers the registered capital or changes shareholders who hold more than 10 percent of the total amount of capital or total shares, or a foreign bank applies to change the total amount of operating capital of its branches in China. After preliminary review by the relevant CBRC local office, the application shall be directly reported to the CBRC headquarters for final approval and in the mean time, be copied to the CBRC office at higher level:

(1) Letter of application signed by the Chairman or President (CEO or General Manager) of the applicant;

(2) Resolution on adjustment or transfer of registered capital or change of shareholders passed by the board of directors of the foreign legal entity;

(3) If the foreign partner of a foreign-funded legal entity changes the amount or percentage of its equity investment, it shall provide the resolution passed by the board of directors or the letter of opinion signed by its legal representative on such proposed changes. If the foreign partner is a financial institution, it shall provide the letter of opinion from the financial supervisory authority of its home country or region;

(4) The assignment agreement or contract signed by relevant shareholders of the foreign-funded corporate entity.

(5) Other documents required by the CBRC.

Article 83 If approval is granted to the application for changing registered capital or operating capital or the shareholders who hold more than ten percent of the total capital or shares by a foreign-funded financial institution, the institution shall hire a certified public accounting firm recognized by the relevant CBRC local office to verify capital within thirty days from the date of receiving the approval by the CBRC and submit the capital verification certificate to the relevant CBRC local office.

Article 84 The new shareholders of a foreign-funded legal entity shall meet the criteria stipulated in the Regulation and the Rules.

Article 85 If a foreign bank wants to change the name of its branches in China because of merger, split or other reasons, it can go through the formal renaming procedure in two steps or directly:

The head office of the foreign bank can make an initial application to the CBRC headquarters and submit the following documents:

(1) Letter of application addressed to the Chairman of the CBRC and signed by the Chairman or President (CEO or General Manager) of the foreign bank;

(2) Letter of confirmation or letter of approval on the merger, split or other activities issued by the financial supervisory authority of its home country or region;

The CBRC headquarters shall confirm the renaming application in a signed letter after receiving the complete application documents.

The foreign bank shall, within 5 days after it formally change its name, report to the CBRC headquarters and its relevant local office, and submit the following documents to the CBRC headquarters within thirty days so as to fulfill the formal procedures for changing name(s) of its branch(es) in China:

(1) Letter of application addressed to the Chairman of CBRC signed by the Chairman or President (CEO or General Manager) of the new institution;

(2) The application form issued by the CBRC and filled in accordance with relevant regulations;

(3) Formal approval letter issued by the financial supervisory authority of the home country or region for incorporation of the new institution;

(4) Photocopy of the business license of the new institution or the other documents of approval for operating financial business;

(5) Letter of guarantee for tax and debt obligations incurred by the branch(es) in China signed by the Chairman or President (CEO or General Manager) of the new institution;

(6) Consolidated financial statement of the new institution;

(7) The Articles of Association of the new institution;

(8) Name list of the board of directors of the new institution;

(9) Organizational structure chart of the new institution;

(10) Curriculum vitae, documents of identification and academic degree of the president or general manager of the branch(es) in China of the new institution;

(11) Power of attorney to the president(s) or General Manager(s) of the branch(es) in China signed by the Chairman or President (CEO or General Manager) of the new institution.

The foreign bank shall submit the initial and formal application documents to the CBRC and in the meantime submit photocopies of documents to the relevant CBRC local office.

Article 86 The registered capital or operating capital and business scope of a foreign-funded financial institution shall be reconfirmed by the CBRC headquarters after the merger or split of the institution.

Article 87 For renaming of a foreign-funded financial institution because of other reasons, the applicant shall submit to the CBRC headquarters the following documents: a letter of application addressed to the Chairman of CBRC signed by its Chairman or President (CEO or General Manager), a letter of approval issued by the financial supervisory authority of its home country or region and photocopy of the business license of the new institution or other documents of approval for operating financial business. Photocopies of the above application documents shall be submitted meanwhile to the relevant CBRC local office.

Article 88 If a foreign-funded financial institution wants to change the location of its business office within the city, it shall submit the following documents to the relevant CBRC local office:

(1) Letter of application addressed to the relevant CBRC local office signed by the Chairman or President (CEO or General Manager) of a foreign-funded legal entity or the President or General Manager of a foreign bank branch;

(2) The photocopy of the contract of renting or purchasing the new business office;

(3) Other documents required by the CBRC.

The relevant CBRC local office shall conduct inspections work on the proposed business location according to relevant regulations. If the applicant fails to pass the inspection, it may apply for re-inspection within ten days from the date of receiving the inspection failure notice. In the case that the applicant passes the inspection, the relevant CBRC local office shall issue an approval document for the change of business location by the foreign-funded financial institution within the city and report such an approval to the CBRC headquarters and the relevant CBRC local office. 

The foreign-funded financial institutions are not allowed to move into the new business location or open business before receiving the formal approval of the relevant CBRC local office.

Article 89 For application filed by a foreign-funded legal entity for amendment of its Articles of Association, the applicant shall submit the following documents to the relevant CBRC local office. After preliminary review by the CBRC local office, the application shall be directly reported to the CBRC headquarters for final approval and in the mean time, copied to relevant offices at higher level:

(1) Letter of application signed by the Chairman or President (CEO or General Manager) of the applicant;

(2) Resolution of the shareholders or the board of directors;

(3) The original Articles of Association and the draft of the new Articles of Association;

(6) Other documents required by the CBRC.

Article 90 If activities or circumstances listed in Article 33 of the Regulations occur that make it necessary to change the financial business certificate, a foreign-funded financial institution shall go through the procedures to effect such change with the CBRC headquarters within thirty days from the date of receiving formal approval. If capital verification is required, the foreign financial institution shall submit the capital verification certificate issued by the accounting firm to the relevant CBRC local office. If inspection is required, the relevant CBRC local office shall carry out the inspection on the foreign-funded financial institutions according to relevant regulations. The foreign-funded financial institution shall then apply for registration change and renewal of business license to the Administration of Industry and Commerce with the documents of approval issued by the CBRC or its relevant local office. If activities or circumstances listed in item 1, 2, 3, 4 and 7 of Article 33 of the Regulations occur, a foreign-funded financial institution shall make a public announcement on national newspapers designated by the CBRC headquarters and regional newspapers designated by the relevant CBRC local office. The public announcement shall be made within thirty days from the date of entry into force of the new business license. 

Article 91 A foreign-funded financial institution shall make timely reports on the following events to the relevant CBRC local office:

(1) Major problems occurring in financial conditions and business activities;

(2) Major adjustment of business strategy;

(3) Major resolutions passed by the board of directors if the institution is a foreign-funded legal entity;

(4) Amendment of the Articles of Association or change of registered capital or location of the head office of foreign bank branches and investors of a foreign-funded legal entity;

(5) Merger, split, reorganization or change of Chairman or president (CEO or General Manager) of the head office of foreign bank branches and investors of a foreign-funded legal entity;

(6) Major problems that have occurred in financial condition or business activities of the head office of foreign bank branches and investors of a foreign-funded legal entity;

(7) Major changes of the regulatory framework of the country or region of registration of the head office of a foreign bank branch or the foreign investors in a foreign-funded legal entity;

(8) Except for force majeure, the foreign-funded financial institution may not suspend its business on days other than official holidays and shall report to the relevant CBRC local office seven working days prior to the suspension of business;

(9) Other events required by the CBRC.

Article 92 The CBRC and its local offices may entrust an accounting firm to audit the business operation, financial conditions and the implementation of internal controls of a foreign-funded financial institution.

Article 93 Sale and purchase of foreign exchange and other activities conducted by a foreign-funded financial institution that are subject to approval by the State Administration of Foreign Exchange, such as conversion between renminbi and foreign currencies for capital use and conversion of renminbi profits into foreign exchange to be repatriated abroad, shall be examined and approved by the State Administration of Foreign Exchange and its branches.

Article 94 Matters related to foreign exchange administration in a foreign-funded financial institution shall be dealt with according to relevant rules of the State Administration of Foreign Exchange. 

Article 95 According to Article 35 of the Regulations，the CBRC and its local offices can take special supervisory measures when the following circumstances occur: 

(1) A foreign bank branch shall report to the relevant CBRC local office quarterly, if the aggregate of its retained earnings and its annual net income becomes negative, and the aggregate of the absolute value of this negative and the inadequate part of its loan loss provisioning exceeds 30 per cent of its operating capital;

(2) A foreign-funded financial institution shall report to the relevant CBRC local office quarterly if the balance of its credit authorization to large customers exceeds eight times of its capital or operating capital. The large customers mentioned above refer to the customers to whom outstanding credit authorization exceeds ten per cent of the foreign-funded financial institution’s capital or operating capital. This ratio shall be calculated after consolidating the data of all its Chinese branches and the foreign-funded financial institution shall report the average outstanding balance at the end of each month on a quarterly basis to the relevant CBRC local office;

(3) A foreign-funded financial institution shall report to the relevant CBRC local office monthly, if its accumulated capital outflow within a month exceeds its capital inflow. 

The capital outflow refers to overseas inter-bank deposits, overseas inter-bank placing, overseas inter-bank lending, intra-bank transactions with overseas affiliates on the assets side, overseas loans, investments and purchase of overseas repurchase securities. The capital inflow refers to inter-bank deposits and deposits from overseas, overseas inter-bank taking and borrowings, intra-bank transactions and transactions with overseas affiliates on the liability side, overseas notes financing, sale of overseas repurchase securities, overseas borrowings, differences in working capital and capital resulted from exchange rate changes.

(4) Other non-prudent business activities of foreign-funded financial institutions.

Article 96 The special supervisory measures taken by the CBRC and its local offices shall at least include:

(1) Engaging the executive of a foreign-funded financial institution or bank in cautionary interviews;

(2) Requesting the foreign-funded financial institutions to submit written reports on relevant issues on a regular basis;

(3) Taking restrictive measures on business activities or capital outflow of the foreign-funded financial institutions;

(4) Requesting the foreign-funded financial institutions to submit letter of guarantee;

(5) Imposing special requirements on risk supervision ratios;

(6) Requesting the foreign-funded financial institutions to replenish capital or operating capital within a certain time limit; 

(7) Designating special supervisory personnel to the foreign-funded financial institutions, so as to provide supervisory guidance on their daily operations and management;

(8) Requesting the foreign-funded financial institutions to change senior management personnel within a certain time limit; 

(9) Other measures for prudential supervision. 

Article 97 According to Article 34 and 36 of the Regulations，the foreign-funded financial institutions shall meet the following requirements: 

(1) The foreign-funded financial institutions shall establish an internal auditing system and maintain its independence; after an internal auditing is conducted, the auditing report shall be submitted to the relevant CBRC local office. The relevant CBRC local office may communicate with the internal auditors of such institutions in proper ways.

(2) The foreign-funded financial institutions shall designate certain personnel to take the responsibility of compliance, a duty that cannot be performed by internal auditors.

(3) The foreign-funded financial institutions shall submit business report of the previous year and development plan for the next year to the relevant CBRC local office within two months after the end of each accounting year. 

The business report shall at least include: the operation of specific business in the first half of the year, changes in the operation of these business compared with the previous year and the reason for significant changes; assets quality and income of the first half of the year; implementation of the financial budget and the reason for the difference between the actual situation and the budget.

The development plan shall at least include: the strategy for business development of foreign-funded financial institutions; priorities of business development; development plan of institutions and personnel; financial budget for the next year. 

(4) The foreign-funded financial institutions shall, integrating with local laws and regulations, establish internal control and operational systems, and report amendments of these systems to the relevant CBRC local office before the end of March every year;

The internal control and operational systems and the sample of vouchers shall be attached with Chinese versions. Other business and management archives, when required by supervisors, shall also be attached with Chinese versions.

(5) The circumstances that external personnel who provide the foreign-funded financial institutions with strategic programming, operational guidance, relative services and support work continuously in these institutions for more than thirty days or for an accumulate of more than sixty days within ninety days, shall be reported by these institutions to the relevant CBRC local office;

(6) The foreign-funded financial institutions shall submit the annual report of the previous year to the relevant CBRC local office in a timely manner.

Chapter VI Dissolution and Liquidation

Article 98 Dissolution and liquidation mentioned in the Regulation shall include the following circumstances:

(1) Under any of the following circumstances, a foreign-funded legal entity shall dissolve upon approval by the China Banking Regulatory Commission:

A. Business term provided for by the Articles of Association expires or other reasons for dissolution provided for by the Articles of Association arise;

B. The shareholders’ meeting or the board of directors makes a decision of dissolution; or

C. Dissolution is needed for corporate merger or split.

(2) The China Banking Regulatory Commission approves or orders the closing of branches of foreign banks, wholly foreign-funded banks or join-equity banks in China;

(3) The China Banking Regulatory Commission closes a foreign-funded legal entity; and

(4) A foreign-funded legal entity is declared bankruptcy in accordance with relevant laws and regulations.

Article 99 A foreign-funded legal entity applying for dissolution on a voluntary basis shall submit the following documents to the CBRC local office for preliminary review. The CBRC local office shall report its review conclusion, together with these documents, to the CBRC headquarters for final approval and, in the meantime, submit a copy of these documents to the relevant CBRC office at a higher level:

(1) Letter of Application signed by the chairman or president (CEO or general manager);

(2) Resolution passed by the shareholders’ meeting or the board of directors;

(3) Letters of Confirmation on dissolution of the entity signed by the chairman or president (CEO or general manager) of each investing party; and

(4) Other documents required by the CBRC.

The CBRC headquarters shall make a decision of approval or rejection on such an application within three months upon receiving the complete set of application documents.

Article 100 A foreign bank, wholly foreign-funded bank or joint-equity bank applying for closing its branches in China shall submit the following documents to the CBRC local office for preliminary review. The CBRC local office shall report its review conclusion, together with these documents, to the CBRC headquarters for final approval and, in the meantime, submit a copy of these documents to the relevant CBRC office at a higher level:

(1) Letter of Application signed by the chairman or president (CEO or general manager) of the applicant;

(2) Resolution passed by the board of directors if the applicant is a wholly foreign-funded or joint-equity bank;

(3) Letter of Consent from the financial supervisory authority of its home country (or region) if the applicant is a foreign bank; and

(4) Other documents required by the CBRC.

The CBRC headquarters shall make a decision of approval or rejection on the application within three months upon receiving the complete set of application documents.

Article 101 In the case that a decision is made by the CBRC on approving the voluntary dissolution of a foreign-funded legal entity or the voluntary or mandatory closing of the branch (branches) of a foreign bank, wholly foreign-funded bank or joint-equity bank, the to-be-closed (or to-be-dissolved) foreign-funded financial institution shall, right after the decision becoming effective, cease its business operations and return its financial license, and, within fifteen days, set up a liquidation team.

Article 102 Members of the liquidation team shall include the president (general manager), chief accountant, a Chinese certified public accountant and other personnel designated by the CBRC. The liquidation team of a foreign-funded corporate legal shall also include representatives of the shareholders and the Chairman of the board of directors. The composition of the liquidation team shall be approved by the CBRC local office.

Article 103 The liquidation team shall give a written notice on issues related to liquidation to relevant departments such as the administration of industry and commerce, the taxation authority and the department of labor and social security.

Article 104 Other liquidation matters related to dissolution of a foreign-funded legal entity or closing of the branches of a wholly foreign-funded bank, joint-equity bank or foreign bank shall be dealt with in accordance with relevant provisions in the Company Law of the People’s Republic of China.

Article 105 The CBRC local office where the dissolved or closed foreign-funded financial institution is located shall be responsible for supervising the process of dissolution or liquidation, and shall report significant matters as well as the outcome of liquidation level by level up to the CBRC headquarters.

Article 106 The liquidation team shall, within thirty days after its establishment, appoint an accounting firm approved by the China Banking Regulatory Commission to conduct auditing of the foreign-funded financial institution to be liquidated and submit the auditing report to the CBRC local office within sixty days upon appointing the accounting firm.

Article 107 Matters related to foreign exchange approval or verification during the dissolution or liquidation process shall be subject to approval by the State Administration of Foreign Exchange and its local office.

Article 108 During the process of debt liquidation, the liquidation team shall, upon paying off liquidation cost, due staff salaries and labor insurance, give payment priorities to the principals and interests of individual deposits.

Article 109 The liquidation team shall submit reports on debt liquidation, asset disposal, loan collection, account closing, etc. to the CBRC local office before the tenth day of each month.

Article 110 For the withdrawal of interest-bearing assets by the liquidation team after liquidating all debts, the following documents shall be submitted to the CBRC local office for review and approval:

(1) Letter of Application signed by the head of the liquidation team;

(2) Work report on the liquidation; and

(3) Other documents required by the China Banking Regulatory Commission.

Article 111 The liquidation team shall make a liquidation report upon completion of the liquidation work, which shall be submitted to the CBRC local office for verification and then to the local administration of industry and commerce for the purpose of canceling business license registration. The liquidation team shall also make a public notice in both the national newspaper designated by the CBRC headquarters and the regional newspaper designed by the CBRC local office. The contents of such a public notice shall be submitted to the CBRC local office three days before being publicized.

Article 112 The post-liquidation accounting archives and business documents shall be handled in accordance with relevant rules and regulations.

Article 113 After the liquidation of the branches established by a foreign bank in a Chinese city, this foreign bank shall not be allowed to apply for establishing operational entities in the same city within two years from the date of completing the liquidation.

Article 114 A foreign bank applying for establishing a representative office in the city where it has closed its branches shall submit the following documents to the CBRC local office for preliminary review. The CBRC local office shall report its review conclusion, together with these documents, to the CBRC headquarters for final approval and, in the meantime, submit a copy of these documents to the relevant CBRC office at a higher level:

(1) Letter of Application signed by the chairman or president (CEO or general manager) of the applicant;

(2) Power of Attorney for the chief representative signed by an authorized representative of the foreign bank;

(3) Curriculum Vitae of the designated chief representative;

(4) Photocopies of identification and certificate of academic degree of the designated chief representative;

(5) Statement of a clean record signed by the designated chief representative; and

(6) Other documents required by the CBRC.

Article 115 In the case that a foreign-funded legal entity is found operating in violation of laws and regulations or with poor management, which may cause serious damage to the financial stability or the interests of the general public if not closed, the CBRC shall close the entity in accordance with the Regulation on the Closure of Financial Institutions.

In the case that the CBRC orders the closing of a foreign bank branch, such closing shall be carried out in accordance with relevant provisions of the Company Law of the People’s Republic of China.

Article 116 In cases where the liquidation of a foreign-funded legal entity is carried out due to dissolution, if the liquidation team finds that the assets of the entity are not enough for debt liquidation after checking up the assets and compiling the balance sheet and the assets list, it shall immediately submit a bankruptcy application to the People’s Court upon approval by the China Banking Regulatory Commission. Once the foreign-funded legal entity is declared bankruptcy pursuant to the verdict made by the People’s Court, the liquidation team shall hand over the liquidation work to the People’s Court.

Article 117 When applying for resuming business in light of Article 39 of the Regulation, a foreign-funded financial institution shall submit the following documents to the CBRC local office for preliminary review. The CBRC local office shall report its review conclusion, together with these documents, to the CBRC headquarters for final approval and, in the meantime, submit a copy of these documents to the relevant CBRC office at a higher level:

(1) Letter of Application signed by the chairman or president (CEO or general manager) of the applicant;

(2) Resolution passed by the board of directors; and

(3) Other documents required by the CBRC.

Chapter VII Supplementary Provisions

Article 118 The administration of the branches of wholly foreign-funded or joint-equity banks in China shall be carried out by the CBRC with reference to relevant provisions on administration of foreign bank branches in China.

Article 119 The CBRC shall penalize those foreign-funded financial institutions in violation of the Rules in accordance with the Regulation and other related rules and regulations.

Article 120 The Rules shall enter into effect as of September 1, 2004. The Rules for Implementing the Regulation of the People’s Republic of China Governing Foreign-funded Financial Institutions promulgated on January 25, 2002 shall be invalidated concorrently.

